FIRST PROTOCOL TO AMEND THE FREE TRADE AGREEMENT BETWEEN THE
GOVERNMENT OF MALAYSIA AND THE GOVERNMENT OF THE REPUBLIC OF
TURKIYE

The Government of Malaysia and the Government of the Republic of Turkiye (hereinafter
referred to as “the Parties”):

RECALLING the Free Trade Agreement between the Government of Malaysia and the
Government of the Republic of Turkiye (Free Trade Agreement) signed in Ankara,
Tarkiye on the 17 April 2014,

FURTHER RECALLING Article 1.2(e) of the Free Trade Agreement, which reflects their
commitment covering trade in services and bilateral investment;

CONSIDERING Atrticle 14.3 Evolutionary Clause of the Agreement, which allows the
Parties to mutually agree to extend the Agreement with the aim of broadening and
supplementing its scope;

HAVING REGARD to Article 14.5 Amendments of the Agreement, which empower the
Parties to amend the Agreement; and

RECOGNISING the role of electronic commerce in the development of trade;
Have agreed as follows:

Article 1
References to Turkey

All references to Turkey are amended as Turkiye.

Article 2
Incorporation of New Annexes and Amendment to the Table of Contents of the
Free Trade Agreement

1. Appendices 1 through 13 of this Protocol shall constitute an integral part of this
Protocol.

2. The table of contents of the Free Trade Agreement shall be replaced by the new
table of contents as set out in Appendix 1 of this Protocol.
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Article 3
New Chapter 15 (Trade in Services) of the Free Trade Agreement

Chapter 15 of the Free Trade Agreement shall be inserted as follows:

“CHAPTER 15
TRADE IN SERVICES

Article 15.1
Objective and Scope

i The objectives of this Chapter are to liberalise and facilitate trade in services
between the Parties in conformity with Article V of GATS.

2. This Agreement applies to measures by Parties affecting trade in services adopted
or maintained by central, regional or local governments and authorities, and by non-
governmental bodies in the exercise of powers delegated by central, regional or local
governments or authorities.

8. Parties reaffirm their rights and obligations arising from GATS under this
Agreement.

4. This Chapter shall not apply to measures affecting:

national maritime cabotage;
government procurement; and

subsidies or grants provided by a Party, including government-supported
loans, guarantees and insurance.

5. With respect to air transport services, this Chapter shall not apply to measures
affecting air traffic rights or measures affecting services directly related to the exercise of
air traffic rights, except:

aircraft repair and maintenance services;

selling and marketing of air transport services;

computer reservation system (CRS) services;

ground-handling services; and

airport operation and management services.




Article 15.2
Definitions

For the purposes of this Chapter:

aircraft repair and maintenance services means such activities when
undertaken on an aircraft or a part thereof while it is withdrawn from service
and do not include so-called line maintenance;

airport operation and management services means the supply of air
terminal, airfield and other airport infrastructure operation services on a fee
or contract basis. Airport operation services do not include air navigation
services;

commercial presence means any type of business or professional
establishment, including through:

()  the constitution, acquisition or maintenance of a juridical person; or

(i) the creation or maintenance of a branch or a representative office,
within the territory of a Party for the purpose of supplying a service;

computer reservation systems (CRS) services means services provided
by computerised systems that contain information about air carriers’
schedules, availability, fares and fare rules, through which reservations can
be made or tickets may be issued;

direct taxes comprise all taxes on total income, on total capital or on
elements of income or of capital, including taxes on gains from the alienation
of property, taxes on estates, inheritances and gifts, and taxes on the total
amounts of wages or salaries paid by enterprises, as well as taxes on capital
appreciation;

economic integration agreement means an agreement substantially
liberalizing trade in services pursuant to the WTO Agreement, in particular
Articles VV and V bis of General Agreement on Trade in Services (GATS);

Free Trade Agreement means the Free Trade Agreement between the
Government of the Republic of Turkiye and the Government of Malaysia;

GATS means the General Agreement on Trade in Services, in Annex 1B to
the WTO Agreement;

ground handling services means the supply at an airport, on a fee or
contract basis, of the following: airline representation, administration and
supervision; passenger handling; baggage handling; ramp services; catering
(except the preparation of the food); air cargo and mail handling; fueling of
an aircraft; aircraft servicing and cleaning; surface transport; and flight
operations, crew administration and flight planning. Ground handling
services do not include self-handling; security; line maintenance; aircraft
repair and maintenance; or management or operation of essential




centralised airport infrastructure such as de-icing facilities, fuel distribution
systems, baggage handling systems, and fixed intra-airport transport
systems;

juridical person means any legal entity duly constituted or otherwise
organized under applicable law, whether for profit or otherwise, and whether
privately-owned or governmentally-owned, including any corporation, trust,
partnership, joint venture, sole proprietorship or association;

juridical person of a Party means:

(i)  a juridical person set up in accordance with the laws of either Party
respectively, and having its registered office, central administration' or
principal place of business in the respective territories of the Parties.
Should the juridical person have only its registered office or central
administration in the territory of either Party, it shall not be considered as

~a juridical person of either Party respectively, unless it engages in
substantive business operations in the respective territory of the Parties;
or

in the case of the supply of a service through commercial presence, a

~juridical person owned or controlled by natural persons of either Party,
or by a juridical person of either Party identified under subparagraph (i)
respectively.

A juridical person is:

(i) - owned by persons of either Party if more than 50 per cent of the equity
interest in it is beneficially owned by persons of either Party respectively;

controlled by persons of either Party if such persons have the power to
name a majority of its directors or otherwise to legally direct its actions;

- affiliated with another person when it controls, or is controlled by, that
other person; or when it and the other person are both controlled by the
same person;

measure means any measure by a Party, whether in the form of a law,
regulation, rule, procedure, decision, administrative action or any other form;

measures by Parties affecting trade in services include measures relating
to:

(i)  the purchase, payment or use of a service;
(i) 7 the access to and use of, in connection with the supply of a service,

services which are required by the Parties to be offered to the public
generally; and

! Central administration means the head office where ultimate decision-making takes place.
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(iiiy  the presence, including commercial presence, of persons of a Party for
the supply of a service in the territory of the other Party;

natural person means a national of either Party according to its respective
legislation,;

person means either a natural person or a juridical person;

selling and marketing of air transport services means opportunities for
the air carrier concerned to sell and market freely its air transport services
including all aspects of marketing such as market research, advertising and
distribution. These activities do not include the pricing of air transport
services, nor the applicable conditions;

services includes any service in any sector except a service supplied in the
exercise of governmental authority;

service consumer means any person that receives or uses a service;

service of the other Party means a service which is supplied:

(iy ~ from or in the territory of that other Party, or in the case of maritime
transport, by a vessel registered under the laws of that other Party, or
by a person of that other Party which supplies the service through the
operation of a vessel or its use in whole or in part; or

(i) “in the case of the supply of a service through commercial presence or
the presence of natural persons, by a service supplier of that other
Party;

service supplied in the exercise of governmental authority means any

service which is supplied neither on a commercial basis, nor in competition

with one or more service suppliers;

service supplier means any person that supplies or seeks to supply a
service,

supply of a service includes the production, distribution, marketing, sale
and delivery of a service;

trade in services is defined as the supply of a service:
(i)  from the territory of a Party into the territory of the other Party;
(i) in the territory of a Party to a service consumer of the other Party;

by a service supplier of a Party, through commercial presence in the
territory of the other Party; and

- by a service supplier of a Party through presence of natural persons of

that Party in the territory of the other Party; and C—d/\{
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traffic rights mean the right for scheduled and non-scheduled services to
operate and/or to carry passengers, cargo and mail for remuneration or hire
from, to, within, or over the territory of a Party, including points to be served,
routes to be operated, types of traffic to be carried, capacity to be provided,
tariffs to be charged and their conditions, and criteria for designation of
airlines, including such criteria as number, ownership and control.

Article 15.3
Market Access

1. With respect to market access through the modes of supply identified in
subparagraph (w) of Article 15.2 (Definitions), each Party shall accord services and
service suppliers of the other Party treatment no less favourable than that provided for
under the terms, limitations and conditions agreed and specified in the specific
commitments contained in Annex 15-5 and Annex 15-6 (Schedule of Specific
Commitments).

2, In sectors where market access commitments are undertaken, the measures
which a Party shall not adopt or maintain either on the basis of a regional subdivision or
on the basis of its entire territory, unless otherwise specified in Annex 15-5 and Annex
15-6 (Schedule of Specific Commitments), are defined as:

limitations on the number of service suppliers whether in the form of
numerical quotas, monopolies, exclusive service suppliers or the
requirement of an economic needs test;

limitations on the total value of service transactions or assets in the form
of numerical quotas or the requirement of an economic needs test;

limitations on the total number of service operations or on the total quantity
of service output expressed in the terms of designated numerical units in the
form of quotas or the requirement of an economic needs test;?

limitations on the total number of natural persons that may be employed in a
particular service sector or that a service supplier may employ and who are
necessary for, and directly related to, the supply of a specific service in the
form of numerical quotas or the requirement of an economic needs test;

measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and

limitations on the participation of foreign capital in terms of maximum
percentages limit on foreign shareholding or the total value of individual or
aggregate foreign investment.
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Article 15.4
National Treatment

1. In the sectors where market access commitments are inscribed in Annex 15-
5 and Annex 15-6 (Schedule of Specific Commitments), and subject to any conditions
and qualifications set out therein, each Party shall accord to services and service
suppliers of the other Party, in respect of all measures affecting the supply of services,
treatment no less favourable than that it accords to its own like services and service
suppliers?.

2 A Party rhay meet the requirement of paragraph 1 by according to services and
service suppliers of the other Party, either formally identical treatment or formally different
treatment to that it accords to its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered to be less
favourable if it modifies the conditions of competition in favour of services or service
suppliers of a Party compared to like services or service suppliers of the other Party.

Article 15.5
Additional Commitments

Parties may negotiate commitments with respect to measures affecting trade in services
not subject to scheduling under Articles 15.3 (Market Access) and 15.4 (National
Treatment), including those regarding qualifications, standards and licensing matters.
Such commitments shall be inscribed in a Party’s Schedule of Specific Commitments.

Article 15.6
Schedule of Specific Commitments

1. Each Party shall set out in a schedule the specific commitments it undertakes
under Articles 15.3 (Market Access), 15.4 (National Treatment) and 15.5 (Additional
Commitments). With respect to sectors where specific commitments are undertaken, the
schedule of each Party shall specify:

terms, limitations and conditions on market access;

conditions and qualifications on national treatment;

undertakings relating to additional commitments;

where appropriate, the time-frame for implementation of such commitments;
and

the date of entry into force of such commitments.

3 Specific commitments assumed under this Article shall not be construed to require any Party to
compensate for any inherent competitive disadvantages which result from the foreign character of the
relevant services or service suppliers.
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2, Measures inconsistent with both Articles 15.3 (Market Access) and 15.4 (National
Treatment) shall be inscribed in the column relating to Article 15.3 (Market Access). In
this case, the inscription will be considered to provide a condition or qualification to Article
15.4 (National Treatment) as well.

3. The Parties’ Schedules of Specific Commitments are set out in Annex 15-5 and
Annex 15-6 (Schedules of Specific Commitments).

Article 15.7
Most-Favoured-Nation Treatment

1. Without prejudice to measures taken in accordance with Article VII of GATS, and
except as provided for in its List of Most-Favoured-Nation Exemptions contained in Annex
15-7 and Annex 15-8 (List of Most-Favoured-Nation Exemptions), each Party shall
accord immediately and unconditionally, to services and service suppliers of the other
Party treatment no less favourable than the treatment it accords to like services and
service suppliers of any non-party.

2. Treatment granted under other existing or future agreements concluded by a Party
and notified under Article V or Article Vhis of GATS shall not be subject to paragraph 1.

3. Notwithstanding paragraph 2, if a Party enters into an agreement of the type
referred in the paragraph 2 it shall, upon request from the other Party, afford adequate
opportunity to that Party to negotiate the benefits granted therein.

4, The provisions of this Chapter shall not be so construed as to prevent a Party from
conferring or according advantages to adjacent countries in order to facilitate exchanges
limited to contiguous frontier zones of services that are both locally produced and
consumed.

Article 15.8
Monopolies and Exclusive Service Suppliers

1. Each Party shall ensure that any monopoly supplier of a service in its territory does
not, in the supply of the monopoly service in the relevant market, act in a manner
inconsistent with that Party’s obligations under Article 15.7 (Most-Favoured-Nation
Treatment) and its specific commitments.

2. Where a Party's monopoly supplier competes, either directly or through an affiliated
company, in the supply of a service outside the scope of its monopoly rights and which
is subject to that Party’'s specific commitments, the Party shall ensure that such a supplier
does not abuse its monopoly position to act in its territory in a manner inconsistent with
such commitments.

3. The provisions of this Article shall also apply to cases of exclusive service suppliers,
where a Party, formally or in effect, authorises or establishes a small number of service
suppliers and substantially prevents competition among those suppliers in its territory.
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Article 15.9
Business Practices

1 Parties recognize that certain business practices of service suppliers, other than
those falling under Article 15.8 (Monopolies and Exclusive Service Suppliers), may
restrain competition and thereby restrict trade in services.

2. Each Party shall, at the request of the other Party, enter into consultations with a
view to eliminating practices referred to in paragraph 1. The Party addressed shall accord
full and sympathetic consideration to such a request and shall cooperate through the
supply of publicly available non-confidential information of relevance to the matter in
question. The Party addressed shall also provide other information available to the
requesting Party, subject to its domestic law and to the conclusion of satisfactory
agreement concerning the safeguarding of its confidentiality by the requesting Party.

Article 15.10
Transparency and Confidential Information

1. Each Party shall publish promptly and, except in emergency situations, at the latest
by the time of their entry into force, all relevant measures of general application which
pertain to or affect the operation of this Chapter. International agreements pertaining to
or affecting trade in services to which a Party is a signatory shall also be published.

2 Where publication as referred to in paragraph 1 is not practicable, such information
shall be made otherwise publicly available.

<3 Each Party shall exert its best efforts to publish the measures referred to in
paragraph 1, wherever possible, in electronic form.

4, Chapter 10 (Transparency) of this Agreement shall not apply to this Chapter.

5 The Parties, shall respond promptly to all requests by the other Party for specific
information:

on international agreements or arrangements, including on mutual
recoghnition, which pertain to or affect matters falling under this Chapter; and

on standards and criteria for licensing and certification of service
suppliers, including information concerning the appropriate regulatory or
other body to consult regarding such standards and criteria.

6. Nothing in this Chapter shall require any Party to provide confidential
information, the disclosure of which would impede law enforcement, or otherwise be
contrary to the public interests, or which would prejudice legitimate commercial interests
of particular enterprises, public or private.




Article 15.11
Payments and Transfers

s Except under the circumstances envisaged in Article 15.12 (Restrictions to
Safeguard the Balance of Payments), a Party shall not apply restrictions on international
transfers and payments for current transactions with the other Party relating to its specific
commitments.

2, Nothing in this Agreement shall affect the rights and obligations of the members
of the International Monetary Fund under the Articles of Agreement of the Fund, including
the use of exchange actions which are in conformity with the Articles of Agreement,
provided that a Party shall not impose restrictions on any capital transactions
inconsistently with its specific commitments regarding such transactions, except under
Article 15.12 or at the request of the Fund.

Article 15.12
Restrictions to Safeguard the Balance of Payments

1. In the case of trade in services, where a Party is in serious balance of payments
and external financial difficulties or under threat thereof, it may adopt or maintain
restrictions on trade in services on which it has undertaken commitments, including on
payments or transfers for transactions related to such specific commitments.
2. Restrictions adopted or maintained under paragraph 1 shall:

be consistent with the IMF Articles of Agreement as may be amended,

avoid unnecessary damage to the commercial, economic, and financial
interests of the other Party;

not exceed those necessary to deal with the circumstances described in
paragraph 1;

be temporary and be phased out progressively as the situation specified in
paragraph 1 improves; and

be applied on a non-discriminatory basis such that no Party is treated less
favourably than the other Party or a non-Party.

With respect to trade in services:

(a) itis recognised that particular pressures on the balance of payments of a
Party in the process of economic development or economic transition may
necessitate the use of restrictions to ensure, inter alia, the maintenance of
a level of financial reserves adequate for the implementation of its
programme of economic development or economic transition; and

in determining the incidence of such restrictions, a Party may give priority
to economic sectors which are more essential to its economic or
development programmes. However, such restrictions shall not be adopted
or maintained for the purposes of protecting a particular sector.
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4. Any restriction adopted or maintained by a Party under paragraph 1, or any
change thereto, shall be notified promptly to the other Party.

5. A Party adopting or maintaining any restriction under paragraph 1 shall promptly
commence consultations with the other Party that requests consultations in relation to
the restrictions adopted by it, if such consultations are not taking place at the WTO.

Article 15.13
Emergency Safeguard Measures

The Parties take note of the multilateral negotiations on the question of emergency
safeguard measures based on the principle of non-discrimination pursuant to Article X of
GATS. Upon conclusion of such multilateral negotiations, the Parties shall conduct a
review for the purpose of discussing appropriate amendments to this Chapter based on
the results of such multilateral negotiations.

Article 15.14
Modification of Commitments

The Parties shall, upon written request by a Party, hold consultations to consider any
modification or withdrawal of a specific commitment in the requesting Party’s Schedule
of Specific Commitments. The consultations shall be held within three months after the
requesting Party made its request. In the consultations, the Parties shall aim to ensure
that a general level of mutually advantageous commitments no less favourable to trade
than that provided for in the Schedule of Specific Commitments prior to such
consultations is maintained. Modifications of schedules are subject to the procedures set
out in Articles 11.4 (Joint Committee) and 14.5 (Amendments) of the Free Trade
Agreement.

Article 15.15
Review of Commitments

With the objective of further liberalisation of trade in services between them, the Parties
commit themselves to review every five years, or otherwise as the Parties agree, their
Schedules of Specific Commitments. The first review shall take place no later than six
years after the entry into force of this Agreement. The Joint Committee shall adopt the
results of the reviews.

Article 15.16
General Exceptions

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between Parties where
like conditions prevail, or a disguised restriction on supply of services, nothing in this
Chapter shall be construed to prevent the adoption or enforcement by either Party of
measures:




necessary to protect public morals or to maintain public order;
necessary to protect human, animal or plant life or health?,

necéssary to secure compliance with laws or regulations which are not
inconsistent with this Chapter including those relating to:

(i)  the prevention of deceptive and fraudulent practices or to deal with the
effects of a default on contracts;

(i)  the protection of the privacy of individuals in relation to the processing
and dissemination of personal data and the protection of confidentiality
of individual records and accounts; or

(i)  safety;

inconsistent with Article 15.4 (National Treatment), provided that the
difference in treatment is aimed at ensuring the equitable or effective®
imposition or collection of direct taxes in respect of services or service
suppliers of the other Party;

inconsistent with Article 15.5 (Most-Favoured-Nation Treatment), provided
that the difference in treatment is the result of an agreement on the
avoidance of double taxation or provisions on the avoidance of double
taxation in any other international agreement or arrangement by which the
Party is bound.

4 The public order exception may be invoked only where a genuine and sufficiently serious threat is posed
to one of the fundamental interests of society.

5 The Parties understand that the measures referred to in Article XIV(b) of GATS include environmental
measures necessary to protect human, animal, or plant life or health.

& Measures that are aimed at ensuring the equitable or effective imposition or callection of direct taxes
include measures taken by a Party under its taxation system which:

(a) apply to non-resident service suppliers in recognition of the fact that the tax obligation of non-
residents is determined with respect to taxable items sourced or located in the Party’s territory;

(b) apply to non-residents in order to ensure the imposition or collection of taxes in the Party’s territory;

(c) apply to non-residents or residents in order to prevent the avoidance or evasion of taxes,
includingcompliance measures;

{d) apply to consumers of services supplied in or from the territory of the other Party in order to ensure
the imposition or collection of taxes on such consumers derived from sources in the Party’s territory;

(e) distinguish service suppliers subject to tax on worldwide taxable items from other service suppliers, in
recognition of the difference in the nature of the tax base between them; or

(f) determine, allocate or apportion income, profit, gain, loss, deduction or credit of resident persons or
branches, or between related persons or branches of the same person, in order to safeguard the
Party's tax base.

Tax terms or conce-pts in this paragraph and this footnote are determined according to tax definitions and
concepts, or equivalent or similar definitions and concepts, under the law of the Party taking thg measure.
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Article 15.17
Security Exceptions

Nothing in this Chapter shall be construed:

(a)

(b)

to require a Party to furnish any information, the disclosure of which it
considers contrary to its essential security interests; or

to prevent a Party from taking any action which it considers necessary for the
protection of its essential security interests:

(i) relating to the supply of services as carried out directly or indirectly for
the purpose of provisioning a military establishment;

(i) ~ relating to fissionable and fusionable materials or the materials from
which they are derived;

(iii) taken in time of war or other emergency in international relations; or
to prevent a Party from taking any action in pursuance of its obligations under
the United Nations Charter for the maintenance of international peace and

security.

Article 15.18
Denial of Benefits

A Party may deny the benefits of this Agreement:

(@)

to a service or service supplier of the other Party if the service supplier is a
juridical person, where denying Party establishes that the juridical person is
owned or controlled by persons of a non-Party and the denying Party;

" does not maintain diplomatic relations with the non-Party; or

(i) adopts or maintains measures with respect to the non-Party or a person
of the non-Party that prohibits transactions with the juridical person or
that would be violated or circumvented if the benefits of this Agreement

- were accorded to the juridical person.

in the case of maritime transport, if it establishes that the service is supplied
by a vessel registered under the laws of a non-Party and the denying Party
does not maintain diplomatic relations with the non-Party; or by a person
which supplies the service through the operation of a vessel and/or its use in
whole or in part and that person is a person of a non-Party which the denying
Party does not maintain diplomatic relations with the non-Party.
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Article 15.19
Cooperation

The Parties shall strengthen cooperation efforts in sectors, including sectors which are
not covered by current cooperation arrangements. The Parties shall discuss and agree
in accordance with Article 11.4 (Joint Committee) on the sectors for cooperation and
develop cooperation programme in these sectors in order to improve their domestic
services as well as operations in third markets capacity and their efficiency and
competitiveness.

Article 15.20
Telecommunications

1, The Parties reaffirm their commitments arising from GATS Annex on
Telecommunications.

2. The Parties agree for the provisions of GATS Telecommunications Reference
Paper to be an integral part of this Chapter.

3 The Parties shall, upon written request by a Party, hold consultations to consider
the revision of telecommunications provisions under Article 11.4 (Joint Committee).”




Article 4
New Chapter 16 (Movement of Business Persons) of the Free Trade Agreement

Chapter 16 of the Free Trade Agreement shall be inserted as follows:

“CHAPTER 16
MOVENMENT OF BUSINESS PERSONS

Article 16.1
Scope and General Provisions

1. This Chapter shall apply to measures that affect the entry and temporary stay of
business persons of a Party in the territory of the other Party.

2. For the purposes of this Chapter,

business person of a Party means a natural person of a Party who is engaged
in trade in goods, the supply of services or the conduct of investment activities.

3 The Agreement shall not apply to measures affecting natural persons seeking
access to the employment market of a Party, nor shall it apply to measures regarding
citizenship, residence or employment on a permanent basis.

4. The Agreement shall not prevent a Party from applying measures to regulate the
entry of natural persons into, or their temporary stay in, its territory, including those
measures necessary to protect the integrity of, and to ensure the orderly movement of
natural persons across, its borders, provided that such measures are not applied in such
a manner as to nullify or impair the benefits accruing to the other Party under the terms
inscribed in its Schedule of Specific Commitments.

5. The Parties shall ensure that all measures affecting the entry and temporary stay
of business persons covered by this Chapter are administered in a reasonable, objective
and impartial manner consistent with Article 6.1 of the WTO General Agreement on Trade
in Services ("GATS").

6. The sole fact that a Party grants entry and temporary stay to a natural person of
the other Party shall not be construed to exempt that person from meeting any applicable
licensing or other requirements, including qualification requirements and any mandatory
ccdes of conduct, to practice a profession.

Article 16.2
Provision of Information

1. For the purposes of this Chapter, each Party shall ensure that its competent
authorities make publicly available the information necessary to apply for authorisations
for the entry into and temporary stay in its territory. Such information shall be made
electronically available and kept updated.

2. Information referred to in paragraph 1 shall include, among others:
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categories of visas and work permits or any similar type of authorization
regarding entry and temporary stay;

documentation and evidence required and conditions to be met;

method of filing and options on where to file, such as consular offices or
online;

processing time;

application fees;

period of validity of the visas and work permits;
conditions for extensions or renewal,

available review and/or appeal procedures;
reference to relevant laws of general application; and

respective requirements referred to in paragraph 9 of Article 16.3 (Entry and
Temporary Stay Related Requirements and Procedures).

3. Each Party shall provide the other Party with details of relevant publications or
websites where information referred to in paragraph 2 is made available.

Article 16.3
Entry and Temporary Stay Related Requirements and Procedures

i Documents required for the processing of application for entry and temporary stay
of business persons covered by this Chapter shall be relevant and commensurate with
the purpose for which they are collected.

2 Fees for processing applications for entry and temporary stay for the business
persons covered by this Chapter shall be reasonable and determined with regard to the
administrative costs involved.

3. Complete applications shall be processed as expeditiously as possible. The
competent authorities of each Party shall notify the applicant of the outcome of its
application promptly after a decision has been taken. The notification shall include, if
applicable, the period of stay and any other terms and conditions.

4 Upon the applicant’s request, the competent authorities of the Party concerned
shall, without undue delay and to the extent possible, provide information concerning the
status of the applicant's application. This information shall normally be provided free of
charge.
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5. If a Party requires additional information from an applicant in order to process the
application for temporary stay or in case of an incomplete application, the authority shall
notify the applicant without undue delay and provide the applicant with the opportunity to
supply that additional or missing information or to correct any deficiencies within a
reasonable period of time or submit a new application.”

6. If an application is refused, the Party concerned shall inform the applicant, in
writing® and without undue delay, about the reasons for such refusal. The applicant shall
be given an opportunity to appeal against that decision and/or to submit a new
application.

7. If a Party requires separate applications for entry and temporary stay it shall
ensure that the respective time periods for entry and temporary stay, if granted, are
compatible.

8. Applicants shall be given an opportunity to apply for renewal or extension of
authorisation for temporary stay. Each Party shall ensure that the procedures for
application for the renewal or extension of authorization for temporary stay are pre-
established and clearly specified.

g, When a Party decides to grant entry and temporary stay to a business person of
the other Party and when the respective requirements for multiple entry visas are fulfilled,
the granting Party shall issue multiple entry visas.

10. Parties shall endeavour to accept and process applications in electronic format.

Article 16.4
Relationship with other Agreements

In case of an inéonsistency between the provisions of this Chapter and a provision of an
international agreement to which the Parties are party, the provision most favourable to
the business person covered by this Chapter shall apply.”

T For greater certainty, incomplete applications are not admitted for processing.
8 For greater certainty, “in writing” may include in electronic form.
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' Article 5
New Chapter 17 (E-Commerce) of the Free Trade Agreement

Chapter 17 of the Free Trade Agreement shall be inserted as follows:

“CHAPTER 17
E-COMMERCE

SECTION 17-A
GENERAL PROVISIONS

Article 17.1
Objectives

The objectives of this Chapter are to:

promote electronic commerce among the Parties;
facilitate electronic commerce between businesses of Parties;
contribute to creating an environment of trust and confidence in the use of

electronic commerce; and
enhance cooperation among the Parties regarding development of electronic

commerce.

Article 17.2
Scope

1 This Chapter shall apply to measures adopted or maintained by a Party that affect
trade in goods and services by electronic means.

2. The Parties affirm that measures affecting the supply of a service delivered or
performed electronically are subject to the obligations contained in the relevant
provisions of Chapter 15 (Trade in services) which are subject to any exceptions or

limitations and restrictions set out in Annex 15-5 and Annex 15-6 (Schedules of Specific
Commitments) that are applicable to such obligations.

3. This Chapter shall not apply to:
(a) government procurement; and

(b) subsidies or grants provided by a Party including government-supported
loans, guarantees, and insurance.

Article 17.3
Definitions

For purposes of this Chapter:

(a) consumer means consumer as defined in each Party’s national laws;
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electronic invoicing or e-invoicing means the automated creation,
exchange and processing of a request for payment between a supplier and
a buyer using a structured digital format;

electronic authentication means the process or act of verifying the identity
of a party to an electronic communication or transaction and ensuring the
integrity of an electronic communication;

electronic signature means data in electronic form that is in, affixed to, or
logically associated with an electronic data message that may be used to
identify the signatory in relation to the data message and indicate the
signatory's approval of the information contained in the data message;®

personal data means any information relating to an identified or identifiable
natural person; and

unsolicited commercial electronic message means an electronic
message which is sent for commercial or marketing purposes to an electronic
address without the consent of the recipient or against the explicit rejection
of the recipient, using an internet access service supplier and, to the extent
provided for under the domestic laws and regulations of each Party, other
telecommunications service.

SECTION 17-B
BUSINESS AND TRADE FACILITATION

Article 17.4
Paperless Trading

% With a view to creating a paperless border environment for trade in goods by
electronic means, each Party recognises the importance of eliminating paper forms and
documents required for import, export and transit of goods.

- Each Parfy shall make any form issued or controlled by its customs authority for
import, export and transit of goods through its territory available to the public in electronic
format.

3, Each Party shall endeavour to make any form issued or controlled by any
government agency other than its customs authority for import, export and transit of
goods through its territory available to the public in electronic format.

4, Each Party shall endeavour to accept any form issued or controlled by customs
authorities and, as appropriate, supporting documentation, required by customs
authorities for import, export, or transit of goods through its territory submitted in
electronic format as the legal equivalent of the paper version of those documents.

9 For greater certainty, nothing in this provision prevents a Party from according greater legal effect to an
electronic signature that satisfies certain requirements, such as indicating that the electronic data
messages has not been altered or verifying the identity of the signatory.
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5. Each Party shall endeavour to accept any form issued or controlled by any
government agency other than customs authorities and, as appropriate, supporting
documentation, required by any government agency other than customs authorities for
import, export, or transit of goods through its territory submitted in electronic format as
the legal equivalent of the paper version of those forms.

6. No Party shall be required to apply paragraphs 4 and 5 if:

(a) thereis a domestic or an international legal requirement to the contrary; or

(b) doing so would reduce the effectiveness of the customs or other trade
procedures required for import, export, or transit of goods through its territory.

T Each Pafty shall establish or maintain a national single window that enables
persons to submit documentation or data requirements for importation, exportation, or
transit of goods through a single entry point to the participating authorities or agencies.

8. In cases where documentation and/or data requirements have already been
received through the single window, the same documentation and/or data requirements
shall not be requested by participating authorities or agencies except in circumstances
as determined by the Parties under the Joint Committee.

9. The Parties shall endeavour to establish or maintain a seamless, trusted, high
availability’™ and secure interconnection of their respective single windows to facilitate
the exchange of data relating to forms and documents required for import, export and
transit of goods through its territory as determined by the Parties under the Joint
Committee.

10. The type of data and documents referred to in paragraph 9 shall be jointly
determined by the Parties under the Joint Committee, and upon reaching mutual
consensus, Parties shall publish a list of such documents online.

11.  The Parties recognize the role of internationally recognized and, if available, open
standards in the development and governance of the data exchange systems.

12.  The Parties shall endeavour to cooperate and collaborate on new initiatives which
promote and advance the use and adoption of systems that facilitate the data exchange
referred to in paragraph 9, including but not limited to, through:

sharing of information, experiences and best practices in the area of
development and governance of the data exchange systems; and

collaboration on pilot projects in the development and governance of data
exchange systems.

0 For greater certainty, *high availability” refers to the ability of a single window to continuously operate.
It does not prescribe a specific standard of availability.
"' The Parties recognize that the data exchange systems referred to in this paragraph may refer to

interconnection of the single windows referred to in paragraph 8. é/k
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Article 17.5
Electronic Invoicing

1. Unless otherwise provided for under its laws or regulations, a Party shall not deny
any legal effect of an electronic inveoice solely on the basis that the invoice is in electronic
form.

2. The Parties recognize the importance of e-invoicing which increases the
efficiency, accuracy and reliability of transactions. The Parties also recognize the benefits
of ensuring that the systems used for e-invoicing within their respective jurisdictions are
interoperable with the systems used for e-invoicing in the other Parties’ jurisdictions.

% Each Party shall endeavour to ensure that the implementation of measures related
to e-invoicing in its jurisdiction is designed to support cross-border interoperability. For
that purpose, each Party shall endeavour to take into account international standards,
guidelines or recommendations, where they exist.

4. The Parties recognize the economic importance of promoting the global adoption
of interoperable e-invoicing systems. To this end, the Parties shall endeavour to, where
appropriate, share best practices, discuss technical standards for interoperability and
collaborate on promoting the adoption of interoperable systems for e-invoicing.

Article 17.6
Transparency

1 Each Party shall publish as promptly as possible or, where that is not practicable,
otherwise make publicly available, including on the internet where feasible, all relevant
measures of general application pertaining to or affecting the operation of this Chapter.

2. Each Party shall respond as promptly as possible to a relevant request from
another Party for specific information on any of its measures of general application
pertaining to or affecting the operation of this Chapter.

3. Chapter 10 (Transparency) of this Agreement shall not apply to this Chapter.

SECTION 17-C
ESTABLISHING BUSINESS AND CONSUMER TRUST

Article 17.7
Electronic Signatures and Electronic Authentication

i Except in circumstances otherwise provided for under its law, a Party shall not
deny the legal effect, legal validity, or admissibility as evidence in legal proceedings of
an electronic signature solely on the basis that the signature is in electronic form.

s Neither Party shall adopt or maintain measures for electronic authentication that
would:

(a) prohibit parties to an electronic transaction from mutually determining the
appropriate electronic authentication methods, or electronic signature for that

transaction; or
(H\ 21 /48




prevent parties to an electronic transaction from having the opportunity to
establish before judicial or administrative authorities that their electronic
transaction complies with any legal requirements with respect to electronic
authentication or electronic signatures.

8. Notwithstanding paragraph 2, a Party may require that, for a particular category of
electronic transactions the method of authentication or the electronic signature meets
certain performance standards certified by an accredited authority in accordance with the
Party’s laws and regulations.

4. Each Party shall endeavour to facilitate the use of interoperable electronic
authentication and mutual recognition of electronic signatures.

Article 17.8
Unsolicited Commercial Electronic Messages

1 Parties recognize the importance of promoting confidence and trust in electronic
commerce, including through transparent and effective measures that limit unsolicited
commercial electronic messages.

2, Each Party shall adopt or maintain measures regarding unsolicited commercial
electronic messages that:

(a) require suppliers of unsolicited commercial electronic messages to facilitate
the ability of recipients to prevent ongoing reception of those messages;

(b) require the consent, as specified according to the laws and regulations of
each Party, of recipients to receive commercial electronic messages; or

(c) otherwise provide for the minimization of unsolicited commercial electronic
messages.

3. Each Party shall provide recourse against suppliers of unsolicited commercial
electronic messages that do not comply with the measures adopted or maintained

pursuant to paragraph 2.

4. Parties shall endeavour to ensure that commercial electronic messages are
clearly identifiable as such, clearly disclose on whose behalf they are made, and contain
the necessary information to enable recipients to request cessation free of charge and at
any time.

5. The Parties shall endeavour to cooperate in appropriate cases of mutual concern
regarding the regulation of unsolicited commercial electronic messages.

Article 17.9
Online Consumer Protection

1. The Parties recognize the importance of adopting and maintaining transparent and
effective consumer protection measures for electronic commerce as well as other
measures conducive to the development of consumer confidence.
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2, Each Party shall provide protection for consumers using electronic commerce that
affords a level of protection which is not lower than that provided for consumers of other
forms of commerce under its relevant laws and regulations.

3. Each Party shall adopt or maintain laws or regulations to proscribe fraudulent,
misleading or deceptive conduct that causes harm, or is likely to cause harm, to
consumers engaged in electronic commerce.

4. Each Party shall adopt or maintain laws or regulations that:

require, at the time of delivery, goods and services provided to be of
acceptable and satisfactory quality, consistent with the supplier’s claims
regarding the quality of the goods and services; and

in circumstances where requirements in subparagraph (a) are not met,
provide consumers with appropriate redress.

5 Each Party shall make publicly available and easily accessible its consumer
protection laws and regulations.

6. The Parties recognize the importance of improving awareness of, and access to,
policies and procedures related to consumer protection, including consumer redress
mechanisms, including for consumers engaged in electronic commerce.

#. The Parties recognize the importance of cooperation between their respective
national consumer protection agencies or other relevant bodies on matters related to
electronic commerce in order to enhance consumer confidence.

8. The Parties shall promote, as appropriate and subject to the respective laws and
regulations of each Party, cooperation on matters of mutual interest related to fraudulent,
misleading and deceptive conduct, including in the enforcement of their relevant laws
and regulations.

9. The Parties recognize the importance of, and shall encourage service suppliers to
inform consumers about their rights and obligations for e-commerce.

Article 17.10
Personal Data Protection

1 The Parties recognize the economic and social benefits of protecting the personal
data of users of electronic commerce and its contribution to enhancing consumer
confidence in electronic commerce.

2. Each Party shall, in a manner it considers appropriate, protect the personal data
of the users of electronic commerce. Personal data of the users of electronic commerce
can only be shared with the other Party with the consent of the users or in accordance
with the conditions provided under its legislation.
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Each Parfy shall:

adopt or maintain a domestic legal framework that provides for the protection
of the personal data of the users of electronic commerce;

exchange information on their experiences in protecting personal data; and

ensure that service providers and intermediary service providers take all
necessary technical and administrative measures for the protection of
personal data.

4. Each Party shall publish information on the personal data protections it provides
to users of electronic commerce, including how:

(a) individuals can pursue remedies; and
(b) business can comply with any legal requirements.

5 Each Party shall encourage enterprises in its territory to publish, including on the
internet, their policies and procedures related to protection of personal data.

6. Recognising that the Parties may take different legal approaches to protecting
personal data, each Party should encourage the development of mechanisms to promote
compatibility between these different regimes. These mechanisms may include the
recognition of regulatory outcomes, whether accorded autonomously or by mutual
arrangement, or broader international frameworks. To this end, the Parties shall
endeavour to exchange information on any such mechanisms applied in their jurisdictions
and explore ways to extend these or other suitable arrangements to promote compatibility
between them. -

Article 17.11
Cooperation on Electronic Commerce

1. Recognising the global and inter-connected nature of electronic commerce, the
Parties shall endeavour to:

(a) work together to assist small and medium enterprises to overcome obstacles
encountered in the use of electronic commerce;

(b) exchange information and share experiences on regulations, policies,
enforcement and compliance regarding electronic commerce, including:

personal data protection;
consumer protection;
the treatment of unsolicited commercial electronic messages;

exchanges between private sectors of the Parties regarding business
models and practices in electronic commerce used in their territories;
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(v) cybersecurity; and

(vi) any other issues relevant for the development of electronic commerce.

encourage cooperation in the area of transport and logistics services for the
express delivery of goods supplied by e-commerce, including through:

(iy - promoting and facilitating partnerships among e-retailers and logistics
players; and

(i) exchanging information, where possible and practicable including
rates, on express delivery services provided in and from its territory;
and

explore ways to enhance cooperation between the national postal services
of Parties.”




' Article 6
New Chapter 18 (Investment) of the Free Trade Agreement

Chapter 18 of the Free Trade Agreement shall be inserted as follows:

“CHAPTER 18
INVESTMENT

SECTION 18-A

Article 18.1
Scope and Coverage

This Chapter shall apply to measures adopted or maintained by a Party relating

investors of the other Party;
covered investments; and

with respect to Article 18.8 (Performance Requirements), all investments in
the territory of the Party.

This Chapter shall not apply to:

(@)
(b)

any taxation measure unless otherwise provided;

services supplied in the exercise of governmental authority within the territory
of the respective Party. For purposes of this Chapter, a service supplied in
the exercise of governmental authority means any service which is supplied
neither on a commercial basis, nor in competition with one or more service
suppliers;

subsidies or grants provided by a Party, or to any conditions attached to the
receipt or continued receipt of such subsidies or grants, whether or not such
subsidies or grants are offered exclusively to investors of the Party or
investments of investors of the Party, including government-supported loans,
guarantees and insurance; and

government procurement.

Article 18.2
Definitions

For the purposes of this Chapter:

(@)

claimant means an investor of a Party that is a party to an investment dispute

with the other Party;
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covered investment means, with respect to a Party, an investment in its
territory, of an investor of the other Party that is in existence as of the date of
entry into force of this Agreement or established, acquired, or expanded
thereafter,

disputing parties means the claimant and the respondent;
disputing party means either the claimant or the respondent;

enterprise of a Party means an enterprise constituted or organised under
the law of a Party, and a branch'? located in the territory of a Party and
carrying out substantive business activities there;

freely useable currency means any currency as determined by the
International Monetary Fund (IMF) under the Articles of Agreement of the
International Monetary Fund and any amendments thereto;

ICSID Arbitration Rules means the Rules of Procedure for Arbitration
Proceedings (Arbitration Rules) as amended and in effect on 10 April 2006;

ICSID Convention means the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, done at
Washington, on 18 March 1965;

investment '* ' means every kind of asset, owned or controlled, by an
investor of a Party, in the territory of the other Party and invested in
accordance with the laws, regulations and national policies of the other Party,
including:

(i)  movable and immovable property and any other property rights such
as mortgages, liens or pledges 15,

(i), bonds, debentures, loans and other forms of debt of an enterprise,
including rights derived therefrom16.17;

12 For greater certainty, a branch of a legal entity of a non-Party shall not be considered as an enterprise
of a Party.

2 \When an asset lacks the characteristics of an investment, that asset is not an investment regardless of
the form it may take. The characteristics of an investment include the commitment of capital, the
expectation of gain or prefit, the assumption of risk, and certain duration.

" The term “investment” also includes amounts yielded by investments, in particular, profits, interest,
capital gains, dividend, royalties and fees. Any alteration of the form in which assets are invested or
reinvested shall not affect their classification as investment.

15 For greater certainty, market share, access to market, expected gains, and opportunities for profit-
making are not, by themselves, investments.

18 Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the
characteristics of an investment, while other forms of debt such as claims to payment that are immediately
due and result from the sale of goods or services, are less likely to have such characteristics.

7 For the purpose of this Agreement, “loans and other debt instruments” and “claims to money or claims
to any performance under a written contract having financial value” refer to assets which relate to a
business activity associated with an investment and do not refer to assets which are of a personal nature,

unrelated to any business activity associated with an investment. d}l\,
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shares, stocks or other forms of equity participations in an enterprise,
including rights derived therefrom;

claims to money'® or claims to any performance under a written
contract having financial value;

intellectual property rights, means copyright and related rights, patent
rights, trademark rights, rights in geographical indications, rights in
industrial designs, rights in layout designs (topographies) of
integrated circuits, rights in relation to protection of undisclosed
information, plant breeders’ rights, which are conferred pursuant to
laws and regulations of each Party and goodwill;

concessions conferred by law or under contract, including
concessions to search for, cultivate, extract, or exploit natural
resources;

turnkey, construction, management, production, concession,
revenue-sharing, and other similar contracts;

(viii) an enterprise.
An enterprise is considered:

“owned” by an investor if more than 50 percent of the equity interests in it is
beneficially owned by the investor; and

“‘controlled” by an investor if the investor has the power to name a majority
of its directors or otherwise to legally direct its actions.

investor of a Party means a natural person of a Party or an enterprise of a
Party, that attempts to make, is making, or has made an investment in the
territory of the other Party which is located in the territory of the Party;

() the term “natural perscn of a Party” means:

In respect of Malaysia, person who under the laws, regulation and
national policies of Malaysia is a citizen of Malaysia or has the right of
permanent residence in Malaysia; and

In respect of the Republic of Turkiye, any natural person possessing
the nationality of Turkiye in accordance with its laws.

the term “enterprise of a Party” means any entity duly constituted or
organised under the law of a Party and engaged in substantive
business operations in that Party. Such entity may either be for profit or
- otherwise, privately-owned or controlled, or governmentally-owned or
controlled, and includes any corporation, trust, partnership, joint

18

Ly

For greater certainty, investment does not mean claims to money that arise solely from:
(a) commercial contracts for sale of goods or services; or
(b) the extension of credit in connection with such commercial contracts.




venture, sole proprietorship, association, organisation, company or
branch'.

investor of a non-Party means, with respect to a Party, an investor that
attempts to make, is making, or has made an investment in the territory of
that Party, that is not an investor of either Party;

measure means any measure by a Party, whether in the form of a law,
regulation, rule, procedure, practice, decision, administrative actions or any
other form, adopted or maintained by:

(i)  central, regional, or local governments and authorities; and

(i) non-governmental bodies in the exercise of powers delegated by
- central, regional, or local governments or authorities.

New York Convention means the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, adopted at the United Nations in
New Yark on 10 June 1958:

respondent means the Party that is a party to an investment dispute:

return means an amount yielded by or derived from an investment, including
profits, dividends, interest, capital gains, royalty payments, payments in
connection with intellectual property rights, and all other lawful income. For
the purposes of the definition of “investment’, returns that are invested shall
be treated as investments and any alteration of the form in which assets are
invested or reinvested shall not affect their character as investments.

TRIPS Agreement means the Agreement on Trade-Related Aspects of
Intellectual Property Rights, contained in Annex 1C to the WTO Agreement.
For greater certainty, “TRIPS Agreement” includes any waiver in force
between the Parties of any provisions of the TRIPS Agreement granted by
WTO Members in accordance with the WTO Agreement.

UNCITRAL Arbitration Rules means the arbitration rules of the United
Nations Commission on International Trade Law, as adopted by the United
Nations General Assembly on 15 December 1976, as revised in 2010.

WTO Agreement means the Marrakesh Agreement Establishing the World
Trade Organization, done on 15 April 1994,

Article 18.3
Relation to Other Chapters

1. This Chapter does not apply to measures adopted or maintained by a Party to the
extent that they are covered by Chapters 15 (Trade in Services).

8 For greater certainty, a branch of a legal entity of a non-Party shall not be considered as an enterprise
of a Party.
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2. Notwithstanding paragraph 1 of this Article, Article 18.4 (Minimum Standard of
Treatment), Article 18.7 (Compensation for Losses), Article 18.12 (Expropriation), Article
18.13 (Transfers), Article 18.15 (Subrogation) and Section 18-B (Investor — State Dispute
Settlement) of this Chapter shall apply, mutatis mutandis, to any measure affecting the
supply of service by a service supplier of a Party through commercial presence in the
territory of the other Party pursuant to the provisions of Chapter 15 (Trade in Services),
but only to the extent that they relate to a covered investment and an obligation under
this Chapter.

Article 18.4
Minimum Standard of Treatment

1. Each Party shall accord to covered investments treatment in accordance with
customary international law minimum standard of treatment of aliens2?, including “fair and
equitable treatment” and “full protection and security”.

2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be
afforded to covered investments. The concepts of “fair and equitable treatment” and “full
protection and security” do not require treatment in addition to or beyond that which is
required by that standard, and do not create additional substantive rights. The obligation
to provide:

(@) “fair and equitable treatment” requires each party not to deny justice in
criminal, civil or administrative adjudicatory proceedings in accordance with
the principle of due process of law; and

(b) “full protection and security” requires each Party to provide the level of police
protection required under customary international law.

B A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that there has
been a breach of this Article.

4. For greater certainty, the mere fact that a Party takes or fails to take an action that
may be inconsistent with an investor's expectations does not constitute a breach of this
Article, even if there is loss or damage to the covered investment as a result.

Article 18.5
National Treatment

1. Each Party shall accord to investors of the other Party treatment no less
favourable than that it accords, in like circumstances, to its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments in its territory.

20 Customary international law results from a general and consistent practice of States that they follow
from a sense of legal obligation. With regard to this Article, the customary international law minimum
standard of treatment of aliens refers to all customary international law principles that protect the economic
rights and interests of aliens.
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2. Each Party shall accord to covered investments treatment no less favourable than
that it accords, in like circumstances, to investments in its territory of its own investors
with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

Article 18.6
Most-Favoured-Nation Treatment

L. Each Party shall accord to investors of the other Party and to their investments
treatment no less favourable than that it accords, in like circumstances, to investors of a
non-Party and to their investments, with respect to establishment, acquisition, expansion,
management, conduct, operation, liquidation, sale, transfer or other disposition of
investments.

2. The treatment, as set forth in paragraph 1, shall not include:

any preferential treatment accorded to investors and their investments under
any existing bilateral, regional or international agreements, or any forms of
economic or regional cooperation with any non-Party; and

any -existing or future preferential treatment accorded to investors and their
investments in any agreement or arrangement between or among ASEAN
Member States.

3. Notwithstanding paragraphs 1 and 2, if a Party accords more favourable treatment
to investors of non-Party and their investments by virtue of any future agreements or
arrangements to which that Party is a party, it shall not be obliged to accord such
treatment to investors of the other Party and their investments. However, upon request
from the other Party, it shall accord adequate opportunity to negotiate the benefits
granted therein.

4, For greater certainty, the treatment referred to in this Article does not encompass
international dispute resolution procedures or mechanisms.

Article 18.7
Compensation for Losses

1. Investors- of one Party whose investments in the territory of the other Party
suffer losses owing to war or other armed conflict, revolution, a state of national
emergency, insurrection, riot, or any other similar event in the territory of the latter
Party shall be accorded by the latter Party treatment, as regards restitution,
indemnification, compensation or other settlement, no less favorable than that which
the latter Party accords to investors of any non-Party.

2. Notwithstanding paragraph 1, each Party shall accord to investors of another
Party and to covered investments non-discriminatory treatment with respect to
measures it adopts or maintains relating to losses suffered by investments in its
territory owing to the situations referred in paragraph 1.

3. Notwithstanding paragraph 1, if an investor of a Party, in a situation referred to
in paragraph 1, suffers a loss in the territory of another Party resulting from:
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(a) requisitioning of its covered investment or part thereof by the latter's
forces or authorities; or

(b) destruction of its covered investment or part thereof by the latter’s forces
or authorities, which was not required by the necessity of the situation,

the latter Party shall provide the investor restitution, compensation or both, as
appropriate, for that loss.

Article 18.8
Performance Requirements

The Parties reaffirm their commitments to the Agreement on Trade-Related
Investment Measures in Annex 1A to the WTO Agreement.

Article 18.9
Senior Management and Boards of Directors

1. Neither Party may require that an enterprise of that Party that is a covered
investment appoint to senior management positions natural persons of any particular
nationality.

2 A Party may require that a majority of the board of directors, or any committee
thereof, of an enterprise of that Party that is a covered investment, be of a particular
nationality, or resident in the territory of the Party, provided that the requirement does not

materially impair the ability of the investor of the other Party to exercise control over its
investment.

Article 18.10
Non-Conforming Measures

1. Articles 18.5 (National Treatment), 18.6 (Most-Favoured-Nation Treatment), 18.8
(Performance Requirements) and 18.9 (Senior Management and Boards of Directors) do
not apply to:

(@) any existing non-conforming measure that is maintained by a Party at the
central, regional or local levels of government as set out in its Schedule to
List | under Annex 18-A/18-B (Schedules of Reservations and Non-
Conforming Measures for Investment).

the continuation or prompt renewal of any non-conforming measure referred
to in subparagraph (a); or

an amendment to any non-conforming measure referred to in subparagraph
(a) to the extent that the amendment does not decrease the conformity of the
measure, as it existed at the date of the entry into force of this Agreement,
with Articles 18.5 (National Treatment), 18.6 (Most-Favoured-Nation
Treatment), 18.8 (Performance Requirements) and 18.9 (Senior

Management and Boards of Directors).
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2, Articles 18.5 (National Treatment), 18.6 (Most-Favoured-Nation Treatment), 18.8
(Performance Requirements) and 18.9 (Senior Management and Boards of Directors) do
not apply to any measure that a Party adopts or maintains with respect to sectors,
subsectors, or activities at the central, regional or local levels of government, as set out
in its Schedule to List Il under Annex 18-A/18-B (Schedules of Reservations and Non-
Conforming Measures for Investment).

3, Neither Party may, under any measure adopted after the date of entry into force
of this Agreement and covered by its Schedule to List Il under Annex 18-A/18-B
(Schedules of Reservations and Non-Conforming Measures for Investment), require an
investor of the other Party, by reason of its nationality, to sell or otherwise dispose of an
investment existing at the time the measure becomes effective.

4, Article 18.5 (National Treatment) and Article 18.6 (Most-Favoured-Nation
Treatment) shall not apply to any measure that falls within Article 5 of the TRIPS
Agreement, and any measure that is covered by an exception to, or derogation from, the
obligations under Article 3 or Article 4 of the TRIPS Agreement.

Article 18.11
Special Formalities and Treatment of Information

1. Nothing in Article 18.5 (National Treatment) shall be construed to prevent a Party
from adopting or maintaining a measure that prescribes special formalities in connection
with covered investments, such as residency requirements for registration or a
requirement that covered investments be legally constituted under its laws or regulations,
provided that such formalities do not materially impair the protections afforded by the
Party to investors of the other Party and covered investments pursuant to this Chapter.

2, Notwithstanding Article 18.5 (National Treatment) and Article 18.6 (Most-
Favoured-Nation Treatment), a Party may require an investor of the other Party or its
covered investment to provide information concerning that investment solely for
informational or statistical purposes. The Party shall protect such business information
that is confidential from any disclosure that would prejudice the competitive position of
the investor or the covered investment. Nothing in this paragraph shall be construed to
prevent a Party from otherwise obtaining or disclosing information in connection with the
equitable and good faith application of its law.




Article 18.12
Expropriation?!

1. A Party shall not expropriate or nationalise an investment of an investor of the other
Party, either directly or indirectly, except under the following conditions:

(a) the measures are taken for a lawful or public purpose?? 23; and
(h) the measures are non-discriminatory; and

(c) the measures are accompanied by the payment of prompt, adequate and
effective compensation; and

(d) under due process of law.

2. Such compensation shall be equivalent to the fair market value of the expropriated
investments:

(a) at the time when or immediately before the expropriation was publicly
announced; or

(b) when the expropriation occurred,
whichever is the earlier.

3. The fair market value shall not reflect any change in market value occurring
because the expropriation had become publicly known earlier.

4. The compensation shall be paid without unreasonable delay and it shall be:
(a) effebtively realisable;
(b) freely transferable; and

(c) freely convertible into any freely usable currency.

5, In the event of delay, payment of compensation shall include interest, which shall
be determined by taking into account any applicable rates prescribed by the laws,
regulations and policies of the expropriating Party.

21 Article 18.12 shall be interpreted in accordance with Annex 18-1 (Expropriation).

22 For greater certainty, for the purposes of this Article, the term “public purpose” refers to a concept in
customary international law. Domestic law may express this or a similar concept by using different terms,
such as “public necessity”, “public interest” or “public use”.

23 For the avoidance of doubt, if Malaysia is the expropriating Party, any measure of direct expropriation
relating to land shall be for the purposes as set out in the Land Acquisitions Act 1960, Land Acquisition

Ordinance 1950 of the State of Sabah and the Land Code 1958 of the State of Sarawak, as of the date of

entry into force of this Agreement for it.
LHA l ! 34 /48




6. For the avoidance of doubt, any measure of expropriation relating to land shall be
defined as in the Parties’ respective existing domestic laws, regulations and policies, and
any amendments thereto, and shall be for the purposes of and upon payment of
compensation in accordance with the aforesaid laws, regulations and policies.

7, This Article shall not apply to the issuance of compulsory licences granted in
relation to intellectual property rights, or to the creation, limitation or revocation of
intellectual property rights, to the extent such issuance, revocation, limitation or creation
is consistent with the TRIPS Agreement.?4

Article 18.13
Transfers

1. Each Party shall allow all transfers relating to a covered investment to be made
freely and without unreasonable delay into and out of its territory in any freely usable
currency. Such transfers include:

(a) contributions to capital, including the initial contribution,;

(b) profits, dividends, royalties, technical fees, interest and other currentincome,
accruing from any investment of investors of the other Party;

proceeds from the total or partial sale or liquidation of any covered
investment made by investors of the other Party:;

payments made under a contract including loan payments in connection with
covered investments;

earnings and other remuneration of personnel employed and allowed to work
in connection with that investment in its territory;

payments made pursuant to Article 18.7 (Compensation for Losses) and
Article 18.12 (Expropriation); and

(g) payments arising out of the settlement of a dispute by any means.

2 The exchange rates applicable to such transfer in paragraph 1 of this Article shall
be the rate of exchange prevailing at the time of transfer.

3. Notwithstanding paragraphs 1 and 2 of this Article, a Party may delay or prevent
a transfer referred to paragraph 1 through the equitable, non-discriminatory, and good
faith application of its laws relating to:

(a) bankruptey, insolvency, or the protection of the rights of creditors;

(b) issuing, trading, or dealing in securities, futures, options, or derivatives;

2 For greater certainty, the Parties recognize that, for the purposes of this Article, the term “revocation” of
the intellectual property rights includes the cancellation or nullification of those rights, and the term
“limitation” of intellectual property rights includes exceptions to those rights.
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financial reporting or record keeping of transfers to assist law enforcement
or financial regulatory authorities;

criminal or penal offences;

ensuring compliance with orders or judgments in judicial or administrative
proceedings;

obligations of investors arising from social security, public retirement or
compulsory savings schemes;

taxation; or

requirements to register and satisfy other transfer formalities imposed by the
Central Bank and other relevant authorities of that Party.

4, Nothing in this Chapter shall affect the rights and obligations of each Party as a
member of the International Monetary Fund under the Articles of Agreement of the
International Monetary Fund, including the use of exchange actions which are in
conformity with the Articles of Agreement of the International Monetary Fund.

Article 18.14
Restrictions to Safeguard the Balance-of Payments

1. Where a Party is in serious balance of payments and external financial difficulties
or under threat thereof, or where, in exceptional circumstances, payments or transfers
relating to capital movements cause or threaten to cause serious difficulties for
macroeconomic management, it may adopt or maintain restrictions on payments or
transfers related to covered investments as defined in Article 18.2 (Definitions).

2. Restrictions adopted or maintained under paragraph 1 shall:

be consistent with the IMF Articles of Agreement as may be amended;

avoid unnecessary damage to the commercial, economic, and financial
interests of the other Party;

not exceed those necessary to deal with the circumstances described in
paragraph 1;

be temporary and be phased out progressively as the situation specified in
paragraph 1 improves; and

be applied on a non-discriminatory basis such that no Party is treated less
favourably than any other Party or a non-Party.
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With respect to investment:

(a) it is recognised that particular pressures on the balance of payments of a
Party in the process of economic development or economic transition may
necessitate the use of restrictions to ensure, inter alia, the maintenance of a
level of financial reserves adequate for the implementation of its programme
of economic development or economic transition; and

in determining the incidence of such restrictions, a Party may give priority to
economic sectors which are more essential to its economic or development
programmes. However, such restrictions shall not be adopted or maintained
for the purposes of protecting a particular sector.

4. Any restriction adopted or maintained by a Party under paragraph 1, or any
change thereto, shall be notified promptly to the other Parties.

8. A Party adopting or maintaining any restriction under paragraph 1 shall, in the
case of investments, respond to any other Party that requests consultations in relation to
the restrictions adopted by it, if such consultations are not otherwise taking place outside
this Agreement.

Article 18.15
Subrogation

1. If a Party, or any agency, institution, statutory body or corporation designated by
the Party, makes a payment to any of its investors under a guarantee, a contract of
insurance or other form of indemnity it has granted in respect of a covered investment,
against non-commercial risks, the other Party shall recognise the subrogation or transfer
of any right or title in respect of such covered investment.

2 The Party or its designated agency is entitled by virtue of subrogation to exercise
the rights and enforce the claims of that investor. The subrogated or transferred right or
claim shall not be greater than the original right or claim of the investor.

3. Where a Party, or any agency, institution, statutory body or corporation designated
by the Party, has made a payment to an investor of that Party and has taken over rights
and claims of the investor, that investor shall not, unless authorised to act on behalf of
the Party or the designated agency of the Party making the payment, pursue those rights
and claims against the other Party.

4. In the exercise of subrogated rights or claims, a Party or the agency of the Party
exercising such rights or claims shall disclose the coverage of the claims arrangement
with its investors to the other Party.

Article 18.16
Promotion and Facilitation of Investment

The Parties shall seek to strengthen and build on existing cooperative arrangements in
the promotion and facilitation of investment where this is of mutual benefit, including
through:
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supporting joint investment promotion activities;

facilitating the provision and exchange of investment information including
laws, regulations and policies to increase awareness of investment
opportunities; and

fostering technical cooperation in mutually agreed sectors.

SECTION 18-B
INVESTOR-STATE DISPUTE SETTLEMENT

Article 18.17
Scope

1. This Section shall apply to an investment dispute between a disputing Party and
a disputing investor that has incurred loss or damage by reason of an alleged breach of
any rights conferred by the Section 18-A of this Chapter with respect to the covered
investment of that investor.

2 A natural person possessing the nationality or citizenship of a Party shall not
pursue a claim against that Party under this Section.

. This Section shall not apply to claims arising out of events which occurred, or
claims which have been raised prior to the entry into force of this Agreement.

4. Nothing in this Section shall be construed so as to prevent a disputing investor
from seeking administrative or judicial settlement available within the territory of a
disputing Party.

Article 18.18
Consultations

1. In the event of an investment dispute, the disputing investor shall initially seek to
resolve the dispute through consultations?s.

2; The disputing investor shall deliver to the disputing Party a written request for
consultations setting out a brief description of facts regarding the alleged breach.

3. With the objective of resolving an investment dispute through consultations, a
disputing investor shall make all reasonable efforts to provide the disputing Party the
information regarding the legal and factual basis of the investment dispute.

Article 18.19
Conciliation

1. The disputing parties may at any time agree to conciliation, which may begin at
any time and be terminated at the request of the disputing investor at any time.

25 For greater certainty, the initiation of consultations shall not be construed as recognition of the jurisdiction
of the tribunal that may be established thereafter.
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2. If the disputing parties agree, procedures for conciliation may continue while
procedures provided for in Article 18.20 (Institution of Arbitral Proceedings) are in
progress.

3. Proceedings involving conciliation and positions taken by the disputing parties
during these proceedings shall be without prejudice to the rights of either disputing parties
in any further proceedings under this Section.

Article 18.20
Institution of Arbitral Proceedings

1. Where the dispute cannot be resolved as provided for under paragraph 1 of Article
18.18 (Consultations) within 6 months from the date of a written request for consultations
and negotiations, the claimant may submit to arbitration:

(a) a claim, on its own behalf, that the respondent has breached an obligation
under Section 18-A and the claimant has incurred loss or damage by reason
of, or arising out of, that breach; and

a claim, on behalf of an enterprise of the respondent that is an enterprise that
the claimant owns or controls, that the respondent has breached an
obligation under Section 18-A and the enterprise has incurred loss or
damage by reason of, or arising out of, that breach.

A claimant may submit the claim to arbitration:

under the ICSID Convention and the ICSID Arbitration Rules, provided that
both Parties are parties to the ICSID Convention;

under the UNCITRAL Arbitration Rules;
Istanbul Arbitration Centre (ISTAC);

Asian International Arbitration Centre (AIAC); or

to any other arbitral institutions or under any other arbitration rules, if the
disputing parties so agree.

Article 18.21
Conditions and Limitations on Submission of a Claim

T An investor shall not be entitled to make a claim, if more than three years have
elapsed from the date on which the investor first acquired, or should have first acquired
knowledge of the alleged breach and knowledge that the investor has incurred loss or
damage.

2. Each Party hereby consents to the submission of a dispute to arbitration under
subparagraphs 2(a), 2(b), 2(c), 2(d) and 2(e) of Article 18.20 (Institution of Arbitral
Proceedings) in accordance with the provisions of this Section, conditional upon the
submission of the disputing investor's written waiver of its right to initiate or continue any
proceedings before the courts of either Party, or other dispute settlement procedures, any
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proceedings with respect to any measure alleged to constitute a breach of any rights
conferred by the Section 18-A with respect to the investment of the disputing investor.

3; The disputing investor who intends to submit the dispute pursuant to Article 18.20
(Institution of Arbitral Proceedings) shall give to the disputing Party written notice of intent
to do so at least three months before the claim is submitted. The notice of intent shall
specify:

(a) the name and address of the disputing investor and its legal representative;

(b) the specific measures of the disputing Party at issue and a brief summary of
the factual and legal basis of the dispute sufficient to present the problem
clearly, including the provisions of this Agreement alleged to have been
breached; and

(c) the relief sought, and where appropriate, the approximate amount of damages
claimed.

4. Neither Party shall, in respect of a dispute which one of its investors have submitted
to arbitration in accordance with Article 18.20 (Institution of Arbitral Proceedings), give
diplomatic protection, or bring an international claim before another forum. Diplomatic
protection, for the purposes of this paragraph., shall not include informal diplomatic
exchanges for the sole purpose of facilitating a settliement of the dispute.

3. Notwithstanding paragraph 2, the disputing investor may initiate or continue an
action that seeks interim measures of protection and does not involve the payment of
monetary damages before a judicial or administrative tribunal of the disputing Party in
accordance with its laws and regulations, provided that the action is brought for the sole
purpose of preserving the disputing investor's rights and interest during the pendency of
the arbitration.

6. In deciding whether an investment dispute is within the jurisdiction of ICSID and
competence of the tribunal established under subparagraphs 2(a) of Article 18.20
(Institution of Arbitral Proceedings), that tribunal shall comply with the notification submitted
by the Republic of Turkiye on March 3, 1989 to ICSID in accordance with Article 25 (4) of
ICSID Convention, concerning classes of disputes considered suitable or unsuitable for
submissicn to the jurisdiction of ICSID, as an integral part of this Agreement.

Article 18.22
Constitution of Arbitral Tribunal

1. Unless the disputing parties agree otherwise, an arbitral tribunal established under
Article 18.20 (Institution of Arbitral Proceedings) shall comprise three arbitrators, one
arbitrator appointed by each of the disputing parties and the third, who shall be the
presiding arbitrator, appointed by the two arbitrators appointed by the disputing parties.

2. If the disputing investor or the disputing Party fails to appoint an arbitrator within
90 days from the date on which the investment dispute was submitted to arbitration, the
Director of Asian International Arbitration Centre in the case of arbitration referred to in
Article 18.20(2)(d) (Institution of Arbitral Proceedings), or the Director of Istanbul
Arbitration Centre in the case of arbitration referred to in Article 18.20(2)(c) (Institution of
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Arbitral Proceedings), or the Chairman of the Administrative Council of ICSID in the case
of arbitration referred to in Article 18.20(2)(a) (Institution of Arbitral Proceedings), or the
Secretary-General of the Permanent Court of Arbitration in the case of arbitration referred
to in Article 18.20(2)(b) and 2(e) (Institution of Arbitral Proceedings), on the request of
either of the disputing parties, shall appoint, in his or her discretion, the arbitrator or
arbitrators not yet appointed from the AIAC, ISTAC, ICSID or PCA Panel of Arbitrators
respectively, subject to the requirements of paragraph 3 of this Article.

3 Unless the disputing parties agree otherwise, the third arbitrator shall not be of the
same nationality as the disputing investor, nor be a national of the disputing Party, nor
have his or her usual place of residence in the territory of either Party, nor be employed
by either of the disputing parties, nor have dealt with that investment dispute in any
capacity.

4. Arbitrators shall have expertise or experience in public international law,
international trade or international investment law, or the resolution of disputes arising
under international trade or international investment agreements. They shall be
independent of, and not be affiliated with or take instructions from either Party or disputing
parties.

5. Where the dispute involves measures relating to financial institutions, or to
investors or investments of such investors in financial institutions, or where the disputing
investor or disputing Party invokes Article 18.13 (Transfers) or Article 18.31 (General
Exceptions), the arbitrators shall, in addition to the criteria set out in paragraph 4, have
expertise or experience in financial services law or practice, which may include the
regulation of financial institutions.

6. The disputing parties may establish rules relating to expenses incurred by the
arbitral tribunal, including remuneration of the arbitrators.

7. Where any arbitrator appointed as provided for in this Article resigns or becomes
unable to act, a successor shall be appointed in the same manner as prescribed for the
appointment of the original arbitrator and the successor shall have all the powers and
duties of the original arbitrator.

8. Each disputing party shall bear the cost of its own arbitrator and its representation
in the arbitral proceedings. The cost of the presiding arbitrator in discharging his arbitral
function and the remaining costs of the tribunal shall be borne equally by the disputing
parties. The arbitral tribunal may, however, apportion each of such costs between the
disputing parties if it determines that apportionment is reasonable, taking into account
the circumstances of the case.

Article 18.23
Conduct of the Arbitration

1. Where issues relating to jurisdiction, admissibility or competence are raised as
preliminary objections, the arbitral tribunal established under Article 18.22 (Constitution
of Arbitral Tribunal) shall decide the matter before proceeding to the merits.
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2. A disputing Party may, no later than 30 days after the constitution of the arbitral
tribunal, file an objection that a claim is manifestly without merit or inadmissible. A
disputing Party may also file an objection that a claim is otherwise outside the jurisdiction
or competence of the tribunal. The disputing Party shall specify as precisely as possible
the basis for the objection.

3. The arbitral tribunal shall address any such objection as a preliminary question
apart from the merits of the claim. The disputing parties shall be given a reasonable
opportunity to present their views and observations to the arbitral tribunal. If the arbitral
tribunal decides that the claim is manifestly without merit or inadmissible, or is otherwise
not within the jurisdiction or competence of the arbitral tribunal, it shall render an award
to that effect.

4, The arbitral tribunal may, if warranted, award the prevailing party reasonable costs
and fees incurred in submitting or opposing the objection. In determining whether such
an award is warranted, the arbitral tribunal shall consider whether either the claim or the
objection was manifestly without merit, and shall provide the disputing parties a
reasonable opportunity to comment.

B, The arbitral tribunal shall reach its decisions by a majority of votes and its decisions
shall be binding and final.

Article 18.24
Place of Arbitration

Unless the disputing parties otherwise agree, the tribunal shall determine the place of
arbitration in accordance with the applicable arbitration rules, provided that the place
shall be in the territory of a State that is a party to the New York Convention.

Article 18.25
Award

1. The disputing parties may agree on a resolution of the dispute at any time before
the arbitral tribunal issues its final award.

2. The award shall include:
(a) a judgment as to whether or not there has been a breach by the disputing

Party of any rights conferred by this Chapter in respect of the disputing
investor and its investments; and

a remedy if there has been such breach. The remedy shall be limited to one
or both of the following:

(i) payment of monetary damages and applicable interest; and

(iiy restitution of property, in which case the award shall provide that the
disputing Party may pay monetary damages and any simple interest in

lieu of restitution.
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3. A tribunal may also award costs and attorney’s fees in accordance with this
Chapter and the applicable arbitration rules.

4. An arbitral tribunal shall not award punitive damages.

5. The award rendered in accordance with paragraph 2 shall be final and binding
upon the disputing parties. An award shall have no binding force except between the
disputing parties and in respect of the particular case. The disputing Party shall carry out
without delay the provisions of any such award and provide in the territory of the disputing
Party for the enforcement of such award in accordance with its relevant laws and
regulations.

6. Subject to paragraph 7 and the applicable review procedure for an interim award, a
disputing party shall abide by and comply with an award without delay.?®

s A disputing party shall not seek enforcement of a final award until:
(a) inthe case of a final award under the ICSID Convention:

(iy 120 days have elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award; or

(i) revision or annulment proceeding have been completed,

(b) in the case of final award under the rules selected pursuant to Article 18.20
subparagraphs 2(b), 2(c), 2(d) and 2(e):

() 90 days have elapsed from the date the award was rendered and no
disputing party has commenced a proceeding to revise, set aside, or annul
the award; or

(i) a court has dismissed or allowed an application to revise, set aside, or
annul the award and there is no further appeal.

8. Each Party shall provide for the enforcement of an award in its territory.

9. A disputing party may seek enforcement of an arbitration award under the New
York Convention.

10. A claim that is submitted for arbitration under this Section shall be considered to
arise out of commercial relationship or transaction for purposes of Article 1 of the New
York Convention.

% The Parties understand that there may be domestic legal and administrative processes that need to be
observed before an award can be complied with.
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Article 18.26
Governing Law

The arbitral tribunal shall decide the issues in dispute in accordance with this Agreement
and the applicable rules of international law. For greater certainty, this provision is without
prejudice to any consideration of the domestic law of the disputing Party when it is
relevant to the claim as a matter of fact.

Article 18.27
Joint Interpretation

1. A joint interpretation by the Parties on a provision of this Chapter shall bind the
arbitral tribunal established under Article 18.22 (Constitution of Arbitral Tribunal), and an
award under Article 18.25 (Awards) must be consistent with that interpretation.

2. When the disputing Party asserts a defence that the measure alleged to be a
breach is outside of the scope of this Chapter, the arbitral tribunal shall, at the request of
the disputing Party, request the joint interpretation of the Parties on the issue. Within 60
days of the delivery of the request, the Parties shall submit in writing their joint
interpretation to the arbitral tribunal. If the Parties fail to submit their joint interpretation
within 80 days of the arbitral tribunal's request, the arbitral tribunal shall decide the issue.

Article 18.28
Consolidation

1. Where two or more claims have been submitted separately to arbitration under
this Section, and the claims have a question of law or fact in common and arise out of
the same events or circumstances, any disputing party may seek a consolidation order,
in accordance with the agreement of the other disputing party sought to be covered by
the order or the terms of this Article.

2 A disputing party that seeks a consolidation order under this Article shall deliver,
in writing, a request to the Secretary-General of ICSID and to the other disputing party
sought to be covered by the order, specifying the name and address of the other disputing
party sought to be covered by the order; the nature of the order sought and the grounds
on which the order is sought.

8 Unless the Secretary-General of ICSID finds within 30 days after receiving a
request in conformity with paragraph 2 that the request is manifestly unfounded, a tribunal
shall be established under this Article.

4. Unless the other disputing party sought to be covered by the consolidation order
otherwise agree, the tribunal established under this Article shall comprise three
arbitrators:

(@) one arbitrator appointed by agreement of the disputing investors;

(b) one arbitrator appointed by the respondent; and

(c) the chairman of the arbitral tribunal appointed by the Secretary-General of
ICSID provided that the chairman shall not be a national of either Party.




5, If, within the 60 days after the Secretary-General receives a request made under
paragraph 2, the respondent fails or the disputing investors fail to appoint an arbitrator in
accordance with paragraph 4, the Secretary-General, on request of any disputing party
sought to be covered by the order, shall appoint the arbitrator or arbitrators not yet
appointed.

6. Where a tribunal established under this Article is satisfied that two or more claims
that have been submitted to arbitration in accordance to Article 18.20 (Institution of
Arbitral Proceedings), have a question of law or fact in common, and arise out of the
same events or circumstances, the tribunal may, in the interest of fair and efficient
resolution of the claims, and after hearing the disputing parties, by order:

(a) assume jurisdiction over, and hear and determine together, all or part of the
claims;

assume jurisdiction over, and hear and determine one or more claims, whose
determination it considers would assist in the resolution of the other claims;
or

instruct a tribunal previously established under Article 18.22 (Constitution of
Arbitral Tribunal) to assume jurisdiction over and to hear and determine
together, all or part of the claims, provided that:

(i)  that tribunal, at the request of any disputing investor not previously a
disputing party before that tribunal, shall be reconstituted with its
original members, except that the arbitrator for the disputing investors

~ shall be appointed pursuant to paragraphs 4(a) and 5; and

(i) tribunal shall decide whether any previous hearing must be repeated.

7. Where a tribunal has been established under this Article, a disputing investor that
has submitted a claim to arbitration pursuant to Article 18.20 (Institution of Arbitral
Proceedings) and that has not been named in a request made under paragraph 2, may
make a written request to the tribunal that it be included in any order issued under
paragraph 6, specifying:

(a) the name and address of the disputing investor;

(b) the nature of the order sought; and

(c) the grounds on which the order is sought.
The claimant shall provide the Secretary-General with a copy of his request.

8 A tribunal established pursuant to this Article shall conduct the proceedings in
accordance with the UNCITRAL Arbitration Rules, except as modified by this Section.

9. A tribunal established under Article 18.22 (Constitution of the Arbitral Tribunal)
shall not have jurisdiction to decide a claim or a part of a claim over which a tribunal
established or instructed under this Article has assumed jurisdiction.
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10.  On application of a disputing party, a tribunal established pursuant to this Article
may, pending its decision under paragraph 6, order that the proceedings of a tribunal
established under Article 18.22 (Constitution of the Arbitral Tribunal) be stayed, unless
the latter tribunal has already adjourned its proceedings.

SECTION 18-C
FINAL PROVISIONS

Article 18.29
Denial of Benefits

T A Party may deny the benefits of this Chapter to an investor of the other Party that
is an enterprise of the latter Party and to investments of that investor if the enterprise:

(a) is owned or controlled by a person of a non-Party or of the denying Party;
and-

(b) has no substantial business activities in the territory of the latter Party.

2, A Party may deny the benefits of this Chapter to an investor of the other Party that
is an enterprise of the latter Party and to investments of that investor if persons of a non-
Party own or control the enterprise and the denying Party adopts or maintains measures
with respect to the non-Party or a person of the non-Party that prohibit transactions with
the enterprise or that would be violated or circumvented if the benefits of this Chapter
were accorded to the enterprise or to its investments.

Article 18.30
Publication of International Agreements

1. Each Party shall endeavour that international agreements pertaining to or affecting
investors or investment activities to which a Party is a signatory are promptly published
or otherwise made available in such a manner as to enable interested persons or parties
to become acquainted with them.

2. To the extent possible, each Party shall make the international agreements of the
kind referred to in paragraph 1 available on the Internet. Each Party shall endeavour to
respond to specific questions from and provide information to the other Party with respect
to the international agreements referred to in paragraph 1.

Article 18.31
General Exceptions?’

i Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination against the other
Party or its investors where like conditions prevail, or a disguised restriction on
investments of investors of the other Party in the territory of a Party, nothing in this
Agreement shall be construed to prevent the adoption or enforcement by a Party of non-
discriminatory legal measures:

27 For greater certainty, the application of the general exception to these provisions shall not be interpreted
so as to diminish the ability of governments to take measures where investors are not in like circumstances

due to the existence of legitimate regulatory objectives.
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necessary to protect or maintain public order??;

necessary to protect human, animal or plant life or health??;

necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement including those relating to:

the prevention of deceptive and fraudulent practices or to deal with the
effects of a default on a contract;

the protection of the privacy of individuals in relation to the processing
and dissemination of personal data and the protection of confidentiality
~ of individual records and accounts;

safety;
relating to the conservation of exhaustible natural resources; or

necessary to the protection of national treasures of artistic, historic or
archaeological value.

2. Notwithstanding any other provisions of this Chapter, a Party shall not be
prevented from taking measures for prudential reasons, including for the protection of
investors, depositors, policy holders or persons to whom a fiduciary duty is owed by a
financial service supplier, or to ensure the integrity and stability of the financial system.
Where such measures do not conform with the provisions of this Chapter, they shall not
be used as a means of avoiding the commitments or obligations under this Chapter.

3. Nothing in this Chapter shall be construed to require a Party to disclose
information relating to the affairs and accounts of individual customers or any confidential
or proprietary information in the possession of public entities.

Article 18.32
Savings Clause

1 For ten (10) years from the date of termination of this Agreement, the following
provisions (including the relevant Annexes and Appendices) shall continue to apply to
covered investments in existence at the date of termination, and without prejudice to the
application thereafter of the rules of international law:

(a) the provisions of this Chapter; and

(b) such other provisions in the Agreement as may be necessary for or
consequential to the application or interpretation of this Chapter.

2. For the avoidance of doubt, paragraph 1 shall not apply to the establishment,
acquisition or expansion of investments after the date of termination.

28 The public order exception may be invoked only where a genuine and sufficiently serious threat is posed
to one of the fundamental interests of society.

2 The Parties understand that the measures referred in subparagraph 1(b) include environmental
measures necessary to protect human, animal or plant life or health.
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Article 18.33
Term of Investment Promotion and Protection Agreement

1. This Chapter substitutes and replaces the Agreement between the Government
of the Republic of Ttirkiye and the Government of Malaysia for the Reciprocal Promotion
and Protection of Investments (IPPA), which will be terminated on the date of entry into
force of this Agreement. The disputes submitted to arbitration after the date of the entry
into force of this Agreement shall be settled in accordance with the provisions of this
Chapter.

2 Notwithstanding paragraph 1, the termination of the IPPA shall not affect the
benefits and advantages received by the investors and investments under the IPPA for
a period of five (5) years.”

Article 7
Entry into Force

i The Parties shall ratify this Protocol in accordance with their domestic legal
procedures. The Parties shall exchange written notification upon completion of such
procedures.

2. This Protocol shall enter into force on the first day of the second month following
the date on which the Parties exchange written notification that such procedures have
been completed.

&. This Protocol constitutes an integral part of the Free Trade Agreement between
the Government of the Republic of Turkiye and the Government of Malaysia signed on
17 April 2004 and incorporated, by reference, into and made part of this Free Trade
Agreement, mutatis mutandis.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their respective
Governments, have signed this Protocol.

DONE at Ankara, this 29t day of September 2022, in Turkish and English languages,
both being equally authentic. In case of divergence, the English text shall prevail.

FOR THE GOVERNMENT OF MALAYSIA  FOR THE REPUBLIC OF TURKIYE

Dato’ Seri Mohamed Azmin BIN ALI H.E. MehmEet Mus
Senior Minister, Minister of Trade
Minister of International Trade and
Industry




LHA

Preamble
Chapter 1
Chapter 2
Chapter 3
Chapter 4
Chapter 5
Chapter 6
Chapter 7
Chapter 8
Chapter 9
Chapter 10
Chapter 11
Chapter 12
Chapter 13
Chapter 14
Chapter 15
Chapter 16
Chapter 17
Chapter 18

Annex 3-1

Section 3-A
Section 3-B
Appendix 3-B-1
Appendix 3-B-2

Annex 4-1
Annex 4-2

Annex 4-3

Annex 4-4

Annex 6-1

Annex 12-1
Annex 12-2

Annex 15-1
Annex 15-2

Appendix 1

FREE TRADE AGREEMENT BETWEEN
THE GOVERNMENT OF MALAYSIA AND
THE GOVERNMENT OF THE REPUBLIC OF TURKIYE

Table of Contents

Initial Provisions

General Definitions

Trade in Goods

Rules of Origin

Customs Procedures and Cooperation
Sanitary and Phytosanitary Measures
Technical Barriers to Trade

Trade Remedies

Economic and Technical Cooperation
Transparency

Institutional Provisions

Dispute Settlement

General Exceptions

Final Provisions

Trade in Services

Movement of Business Persons
E-Commerce

Investment

Reduction or Elimination of Customs Duties

Tariff Schedule of Turkiye

Tariff Schedule of Malaysia

Tariff Rate Quota

Preferential Treatment on Products Offered as Tariff
Quota

Introductory Notes to Annex 4-2

List of Working or Processing Required to be Carried
out on Non-Originating Materials in order that the
Product Manufactured can Obtain Originating Status
Specimen of Certificate of Origin

Text of Invoice Declaration

Competent Authorities and Contact Points

Code of Conduct for Members of Arbitration Panels

Rules of Procedure for Arbitration

Financial Services
Domestic Regulation



LA

Annex 15-3

Annex 15-4
Annex 15-5
Annex 15-6
Annex 15-7
Annex 15-8

Annex 18-1
Annex 18-A

Annex 18-B

Recognition of Qualifications and Cooperation in
Education Services

Future Work Programme and Cooperation

Schedule of Specific Commitments of Turkiye
Schedule of Specific Commitments of Malaysia

List of Most-Favoured-Nation Exemptions of Turkiye
List of Most-Favoured-Nation Exemptions of Malaysia

Expropriation

Schedule of Reservations and Non-Conforming
Measures for Investment of Tlrkiye

Schedule of Reservations and Non-Conforming
Measures for Investment of Malaysia

Side Letter from the Republic of Turkiye to Malaysia
Side Letter from Malaysia to the Republic of Turkiye



ANNEX 15-1
FINANCIAL SERVICES

Article 1: Affirmation of GATS Annex on Financial Services

The GATS Annex on Financial Services shall form an integral part of this Agreement
and shall be applied mutatis mutandis.

Article 2: Relation to other Chapters

For greater certainty, this Annex shall prevail to the extent of any inconsistency with
any other provision in this Agreement.

Lub



ANNEX 15-2
DOMESTIC REGULATION

Article 1: Scope
1 This Annex applies to measures relating to licensing requirements and
procedures, qualification requirements and procedures and technical standards
affecting trade in services, excluding financial services!.
2. For the purpose of this Annex, “authorisation” means the permission to supply
a service, resulting from a procedure to which an applicant must adhere in order to
demonstrate compliance with licensing requirements, qualification requirements or
technical standards.
Article 2: Transparency and Predictability?
1. If a Party requires authorisation for the supply of a service, the Party shall
promptly publish® or otherwise make publicly available in writing, the information
necessary for service suppliers or persons seeking to supply a service to comply with
the requirements and procedures for obtaining, maintaining, amending and renewing
such authorisation. Such information shall include, inter alia, to the extent practicable:

(a) requirements and procedures;

(b) contact information of relevant competent authorities;

(c) requested documents, fees and methods of payments for fees;

(d) technical standards;

(e) procedures for appeal or review of decisions concerning applications;

(f) procedures for monitoring or enforcing compliance with the terms and
conditions of licenses or qualifications;

(g) opportunities for public involvement, such as through hearings or
comments; and

(h) indicative timeframes for processing of an application.

2. To the extent practicable and in a manner consistent with its legal system for
adopting measures relating to licensing requirements and procedures, qualification

' Both Parties agree to continue discussing the merits to include the financial services sector in the
Annex on Domestic Regulation.

2 For greater certainty, this Article shall be subject to Article 1.8 (Transparency and Confidential
Information).

3 For purposes of these disciplines, “publish” means to include in an official publication, such as an
official journal or on an official website. The Parties are encouraged to consolidate electronic
publications into a single portal.



requirements and procedures and technical standards affecting trade in services, each
Party shall publish in advance its laws and regulations it proposes to adopt.

3. Each Party shall, where possible according to its laws and regulations, provide
reasonable opportunity for service suppliers of the Parties to comment on such
proposed laws and regulations and to address collectively in writing substantive issues
raised in the comments received.

4, Each Party shall maintain or establish appropriate mechanisms for responding to
enquiries from service suppliers of the Parties with respect to the matters covered by
this Annex.

Article 3: Procedures

Submission of Applications

T Each Party shall, to the extent practicable, avoid requiring an applicant to
approach more than one competent authority for each application in order to

demonstrate compliance with authorisation requirements.

2 To the extent practicable, the competent authorities shall endeavor to accept
applications in electronic format.

Application Timeframes

3. The competent authorities shall, to the extent practicable, permit an applicant to
submit an application at any time*. Where specific time periods for applications exist,
they shall be of reasonable length.

Acceptance of Copies

4. The competent authorities of each Party shall, in accordance with its domestic
laws and practice, accept authenticated copies in place of original documents, unless
the competent authorities require original documents to protect the integrity of the
authorisation process.

Processing of Applications

5, If a Party requires authorisation, it shall ensure that its competent authorities:

(a) tothe extent practicable, provide an indicative timeframe for the processing
of an application;

(b) to the extent practicable, ascertain without undue delay the completeness
of an application for processing under the Party’s domestic laws and
regulations:

4 Competent authorities are not required to start considering applications outside of their official working
hours and working days.

- N



JHA

(c) at the request of the applicant, provide without undue delay information
concerning the status of the application, if possible in electronic form;

(d) process an application which they consider complete under the Party’'s
domestic laws and regulations, as expeditiously as possible; and

(e) inform the applicant of the final decision® in writing® without undue delay.

6. Each Party shall ensure that once granted, a license enters into effect without
undue delay in accordance with the terms and conditions specified therein.

7. The competent authorities shall, to the extent practicable within a reasonable
period of time after the receipt of an application which they consider incomplete:

(a) inform the applicant that its application is considered incomplete;

(b) identify the additional information required to complete the application or
otherwise provide guidance on why the application is considered
incomplete; and

(c) provide the applicant the opportunity to complete its application within a
reasonable period of time or, if appropriate, to submit a new application.

8. If the competent authorities reject an application, to the extent practicable they
shall inform the applicant, in writing”:

(a) of the reasons for rejection of the application and, if applicable, the
procedures for resubmission of an application; and

(b) of the timeframe and procedures for any available review or appeal against
the decision.

g, An applicant should not be prevented from submitting another application solely
on the basis of a previously rejected application.

Article 4: Fees

Each Party shall ensure that authorisation fees® are based on authority set out in a
measure, reasonable and if possible commensurate with the costs incurred by the
competent authorities, including those for supervision of the licensing and qualification
activities.

5 Competent authorities may meet this requirement by informing an applicant in advance in writing,
including through a published measure, that lack of response after a specified period of time from the
date of submission of an application indicates either acceptance or rejection of the application.

6 “In writing” may include electronic form.

7 *“In writing” may include electronic form.

8 For the purposes of this paragraph, fees do not include payments for auction, tendering or other non-
discriminatory means of awarding concessions including concessions or licenses for the usage of scarce
resources, or mandated contributions to universal service provision.

g
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Article 5: Documents

Documents required from the applicants shall be commensurate with the purpose for
which they are collected.

Article 6: Appeal and Review

To the extent practicable each Party shall provide that an applicant to whom a
competent authority issues a decision has the right, within its territory, to:

(@) anadministrative appeal or review by an administrative authority higher than
or independent of the competent authority that issued the decision?; and/or

(b) ajudicial appeal or review of the decision.
Article 7: Independence and Impartiality
1. Each Party shall ensure that the procedures used by, and the related decisions
of, the competent authorities are non-discriminatory and impartial with respect to all

applicants.

2. The competent authorities shall be operationally independent of and not
accountable to, any service supplier for which the authorisation is required.

Article 8: Technical Standards

Where technical standards are required and relevant international standards'? exist,
each Party shall take them into account in formulating its technical standards, except
when such international standards would be an ineffective or inappropriate means for
the fulfilment of specific government policy objectives.

9 In situations in which a decision is issued at a ministerial level or higher, the decision shall be subject
to a request for reconsideration by the same competent authorities.

0 For the purpose of this paragraph, “international standards” means a document approved by an
internationally recognized body, that provides, for common and repeated use, rules, guidelines or
characteristics for services or the manner in which it is supplied, with which compliance is not mandatory.

4
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ANNEX 15-3
RECOGNITION OF QUALIFICATIONS
AND COOPERATION IN EDUCATION SERVICES

Article 1: Scope

1. This Annex applies to the recognition by a Party of qualifications obtained in the
territory of the other Party by service suppliers who are natural persons of that other
Party.

2. This Annex also applies to cooperation in scholarships and education services.
Article 2: Procedures for Recognition

Where a Party has requirements for the authorisation, licensing or certification of
service suppliers, whether by competent governmental authorities or relevant
professional bodies, as the case may be, that Party shall:

(a) have procedures under which a service supplier has ways and means to
request the recognition of its qualifications obtained in the territory of the
other Party; and

(b) inform the service supplier requesting recognition when the qualifications
obtained in the territory of the other Party are found to be deficient and in
that case, that Party shall endeavour to provide, under its procedures,
possible means to achieve recognition.

Article 3: Provision of Information

1. Each Party shall establish, designate or maintain an enquiry point that provides,
upon request by a service supplier of the other Party, information on procedures
available to service suppliers for applying for recognition pursuant to Article 2
(Procedures for Recognition).

2. Each Party shall provide the other Party with the contact details of such enquiry
point.

3. Upon request by the other Party, a Party shall hold consultations with the requesting
Party regarding its domestic procedures referred to in Article 2 (Procedures for
Recognition) and provide any required information.

Article 4: Mutual Recognition of Qualifications

Each Party shall encourage the competent governmental authorities or relevant
professional bodies, as the case may be, in its territory, in the relevant service sectors,
to cooperate with a view to engage in issues of recognition for the purpose of the
fulfilment in whole or in part of its relevant standard or criteria for the authorisation,
licensing, certification or requirements of experience obtained of service suppliers and
recognise gqualifications of the other Party based, inter alfia, upon principles of
equivalence.
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Article 5: Working Group on Recognition

1. Parties shall consider the need to establish a “Working Group on Recognition” which
will convene during the Joint Committee meetings to be held in accordance with Article
11.4 (Joint Committee).

2. The Working Group on Recognition referred to in paragraph 1 shall be constituted
by the participants from the competent authorities to conduct bilateral consultations on
policies and strategies in respect of the recognition including the preparation and
implementation of the mutual recognition agreements or relevant regulations.
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ANNEX 15-4
FUTURE WORK PROGRAMME AND COOPERATION

Article 1: Future Work Programme

1. Acknowledging the importance of digitalization of application procedures in
facilitating trade in services, Parties also agreed to enter into discussions on
digitalization of public services and electronic governance including the establishment
of a Point of Single Contact (PSC).

2. Understanding that trust is an important aspect of a conducive electronic commerce
environment, Parties agree to enter into discussions on matters related to legal
protection for consumers of the other Party engaged in electronic commerce.

3. The discussions referred to in paragraphs 1 and 2 shall start no later than one year
after the date of entry into force of this Agreement, the outcomes of which are subject
to agreement by the Parties.

Article 2: Cooperation

The Parties shall explore opportunities for further cooperation among the Parties,
including capacity building, technical assistance, collaboration and information
exchange on Islamic Finance?, including Islamic Fintech.

Article 3: Monitoring and Review

The Joint Committee with the participation of their competent authorities shall be

responsible for monitoring the implementation and/or review of this Annex, according
to the Article 11.4 (Joint Committee).

! For greater clarity, this article would be applicable to Islamic banking, takaful, retakaful and auxiliary
services related to these sub-sectors only.
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ANNEX 18-1
EXPROPRIATION

1. An action or a series of related actions by a Party cannot constitute an
expropriation unless it interferes with a tangible or intangible property right or property
interest in an investment.

2. Article 18.12 (Expropriation) addresses two situations:

(a)

(b)

the first situation is direct expropriation, where an investment is
nationalised or otherwise directly expropriated through formal transfer of
title or outright seizure; and

the second situation is indirect expropriation, where an action or series
of related actions by a Party has an effect equivalent to direct
expropriation without formal transfer of title or outright seizure.

3. The determination of whether an action or series of related actions by a Party,
in a specific fact situation, constitutes an indirect expropriation requires a case-by-
case, fact-based inquiry that considers, among other factors:

(a)

(b)

(c)

the economic impact of the government action, although the fact that an
action or series of related actions by a Party has an adverse effect on
the financial value of an investment, standing alone, does not establish
that an indirect expropriation has occurred;

whether the government action breaches the government’s prior binding
written commitment to the investor whether by contract, licence or other
legal document; and

the character of the government action, including its objective and
whether the action is disproportionate to such objective.

4. Non-discriminatory regulatory actions by a Party that are designed and applied
to achieve legitimate public welfare objectives, such as the protection of public health,
safety and the environment, do not constitute indirect expropriation.

JHE



ANNEX 18-A

SCHEDULE OF RESERVATIONS AND NON-CONFORMING MEASURES FOR INVESTMENT

REPUBLIC OF TURKIYE

LIST I

EXPLANATORY NOTES

1. The Schedule of Turkiye to this Annex sets out, pursuant to, Article 18.10 (Non-Conforming
Measures) of Chapter 18 (Investment), the existing measures by TUrkiye that are not subject to
some or all of the obligations imposed by:

(a) Article 18.5 (National Treatment);

(b) Article 18.6 (Most-Favoured-Nation Treatment);

(c) Article 18.8 (Performance Reguirements) or; and

(d) Article 18.9 (Senior Management and Boards of Directors).

2. Each reservation sets out the following elements:

(a) Sector refers to the sector for which the reservation is made;

(b) Sub-sector refers to the specific sub-sector for which the reservation is made;

(c) Type of Reservation specifies the obligation(s) (National Treatment, Most-Favoured-
Nation Treatment, Performance Requirements, and Senior Management and Board of
Directors) for which a reservation is taken;

(d) Source of Measure’ identifies the laws, regulations, rules, procedures, administrative
actions or any other form for which the reservation is taken. A measure cited in the
Source of Measure element:
(i) means the measure as amended, continued, or renewed as of the date of entry

into force of this Agreement; and
(ii) includes any subordinate measure adopted or maintained under the authority
of and consistent with the measure; and

(e) Description of Reservation, sets out the non-conforming measures to which the

reservation applies.
3. For the purposes of this Schedule, foreign person means a foreign national or an enterprise

organized under the domestic law of Malaysia or any non-Party.

4. For greater certainty, measures relating to qualification requirements and procedures, technical
standards and licensing requirements which do not constitute a national treatment limitation within the
meaning of National Treatment shall not be listed.

! For greater certainty, a change in the level of government at which a measure is administered or enforced does
not, by itself, decrease the conformity of the measure with the obligations referred to in Articles related to NCMs
in Investment Chapter.

A
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Sector

All Sectors

Sub-sector

Type of Reservation

National Treatment (Article 18.5)

Source of Measure

Turkish Commercial Code (Law No. 6102), Article 40

Description of Reservation

Establishment of a branch of an enterprise headquartered abroad
requires the appointment of a natural person representative with
domicile in Turkiye, who is duly authorized by the enterprise to fully
represent it.




2

Sector

Pharmaceuticals and Medical Products

Sub-sector

Type of Reservation

Senior Management and Boards of Directors (Article 18.9)

Source of Measure

- Law on Pharmaceuticals and Medical Products (Law No. 1262,
as amended by Law No. 6243 February 8, 1954), Article 5

- Law on Veterinary Services, Plant Health, Food and Feed (Law
no 5996, June 11,2010) Article 12

- Regulation on Veterinary Medical Products (OG: December 24,
2011) Article 22

- Law on Pharmacists and Pharmacies (Law no 6197, December
18, 1953) Article 2

- Law on the Exercise of Veterinary Profession (Law No. 6343,
March 9, 1954) Article 2

Description of Reservation

An enterprise which will produce pharmaceuticals or medical
products has to be directed by a responsible director “mesul
mddir”, who is a medical doctor, a pharmacist, or a chemist, or
where the necessity of the specialization required so under the
Law, a veterinarian or a dentist. The responsible director referred
shall be a Turkish National. In order to be a pharmacist within the
territory of the Republic of Tirkiye, it is necessary to be a Turkish
citizen.

An enterprise which will produce veterinarian medical products has
to be directed by a responsible director “sorumiu yénetici”, who is
a chemist, a chemical engineer, a pharmacist or veterinarian. The
responsible director referred shall be a Turkish national.

(98]
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Sector

Tissue and Cell Products

Sub-sector

Type of Reservation

Senior Management and Boards of Directors (Article 18.9)

Source of Measure

- Law on Main Health Care (Law No. 3359, May 7, 1987), Article
3

-Law on Organ and Tissue Removal, Storage and
Transplantation (Law no 2238, May 29,1979)

- Regulation on the Quality and Safety of Human Tissues and
Cells and Related Centres (OG: October 27, 2010, No: 27742)

- Directives of the European Parliament and the Council on
Human Tissues and Cells (Directives no 2004/23/EC,
2006/17/EC and 2006/86/EC)

- Notice on Licensing of Human Tissue and Cell Products and
Centres Carrying out Production, Import, Export, Storage and
Distribution Activities of These Products.

Description of Reservation

An enterprise that will produce tissue and cell products must be
managed by a "centre officer”, provided that they work full time at
the centre, who have graduated from a medical school and
graduated from departments of universities providing education in
the fields of pharmacy and biological sciences, and those who have
completed their doctoral education in the field related to the activity
of the centre. The centre officer must be a Turkish citizen.

Juk
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Sector

Mining

Sub-sector

Type of Reservation

Senior Management and Boards of Directors (Article 18.9)

Source of Measure

- Law on Mining (Law No. 3213, June 4, 1985), Article16

Description of Reservation

Enterprises that have license to extract coccolith, sapropel and
hydrogen sulfide from the sea are required to appoint at least one
member of the board of directors and at least one auditor from the
Turkish Petroleum Corporation (“Tirkiye Petrolleri Anonim
Ortakligr”) or a subsidiary of it. These appointed persons from the
Turkish Petroleum Corporation or a subsidiary of it must be Turkish
nationals.
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Sector

Petroleum

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Performance Requirements (Article 18.8)

Source of Measure

- Turkish Petroleum Law (Law No. 6491, May 30, 2013),
Articles 18 and 22

- Petroleum Market Law (Law No. 5015, December 04,
2003), Article 10

- Regulation on Licensing in Petroleum Market (Published in
the Official Gazette on June 17, 2004), Article 7

- Notice on Blending Ethanol with Gasoline Types
(Published in the Official Gazette on July 7, 2012) Article 5

Description of Reservation

A foreign person who will apply to obtain license for refinery of
petroleum products must be resident in TUrkiye, registered in trade
or industrial register and must be an income or corporate taxpayer
in Tarkiye.

Types of the gasoline that are delivered by a refinery license owner
via tank ftruck filling units shall meet the local production
requirements of Notice on Blending Ethanol with Gasoline Types.

Refinery license holders must give priority to domestic crude oil and
purchase domestic crude oil offered by domestic producers at the
minimum price formed in the market. Refinery license holders must
reply to offers in fifteen (15) days, price of which are over the
minimum market price. Refinery license holders cannot offer or
demand disadvantageous conditions to domestic oil producers.

it
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Sector

Agriculture

Sub-sector

Agricultural Credit Cooperatives

Type of Reservation

Senior Management and Boards of Directors (Article 18.9)

Source of Measure

Articles  of Incorporation of Turkish Agricultural  Credit
Cooperatives, Articles 30 and 37

Description of Reservation

All members of the boards of directors and auditors of Turkish
Agricultural  Credit Cooperatives (“Tirkive Tanm  Kredi
Kooperatifleri’) must be Turkish nationals.

JHA
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Sector

Fishery

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)

Source of Measure

Law on Fisheries (Law No. 1380, March 22, 1971), Article 21

Regulation on Fisheries (Published in the Official Gazette on March
10, 1995), Article 5

Notice on Commercial Fishing (Notice No: 2020/20 Published in
the Official Gazette on August 22, 2020) Article 21

Description of Reservation

Foreign persons cannot engage in fish hunting in the Turkish
territorial sea and internal waters. Enterprises that are established
in Tlrkiye in conformity with the legislation on Foreign Direct
Investment are subject to prior authorization and license
requirements of the Ministry of Agriculture and Forestry.

Foreign persons cannot operate in tuna fishing by renting Turkish
vessels.

itk
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ANNEX 18-A
SCHEDULE OF RESERVATIONS AND NON-CONFORMING MEASURES FOR INVESTMENT

REPUBLIC OF TURKIYE




EXPLANATORY NOTES

The Schedule of Tlrkiye to this Annex sets out, pursuant to Article 18.10 (Non-Conforming
Measures) of Chapter 18 (Investment), the reservations taken by Turkiye, provided that these
reservations taken only for non-service sectors, for the specific sectors, subsectors, or activities
for which Tuarkiye may maintain existing, or adopt new or more restrictive, measures that do not
conform with obligations imposed by:

Article 18.5 (National Treatment);
Article 18.6 (Most-Favored-Nation Treatment);
Article 18.8 (Performance Reguirements); or

Article 18.9 (Senior Management and Boards of Directors).

Each Schedule entry sets out the following elements:

(a)

(b)

(c)

(d)

(e)

Sector refers to the sector for which the entry is made;
Sub-sector refers to the specific sub-sector for which the entry is made;

Type of Reservation specifies the article(s) referred to in paragraph 1 that, pursuant
to paragraph 2 of Article 18.10 (Non-Conforming Measures) of Chapter 18 (Investment)
do not apply to the sectors, subsectors, or activities scheduled in the entry;

Description of Reservation sets out the scope of the sectors, subsectors, or activities
covered by the entry; and

Source of Measure’ identifies, for transparency purposes, existing measures that
apply to the sectors, subsectors, or activities covered by the entry. The measures
stipulated therein are not exhaustive.

In accordance with paragraph 2 of Article 18.10 of Chapter 18 (Investment), the articles of this
Agreement specified in the Type of Reservation element of an entry do not apply to the sectors,
subsectors, and activities identified in the Description of Reservation element of that entry.

For the purposes of this Schedule, foreign person means a foreign national or an enterprise
organized under the domestic law of Malaysia or any non-Party.

'For greater certainty, a change in the level of government at which a measure is administered or enforced does not, by itself,
decrease the conformity of the measure with the obligations referred to in Articles related to NCMs in Investment Chapter.

JHA



1

Sector

All Sectors

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most Favoured Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Board of Directors (Article 18.9)

Description of Reservation

Tlrkiye reserves the right to adopt or maintain any measure
affecting the constitution, acquisition, maintenance or operation of
foundations, trusts, associations or any other non-profit enterprise
in its territory by foreign persons.

Foreign non-profit enterprises must obtain prior authorization from
the Ministry of Interior in order to establish an enterprise in the
territory of Turkiye or to acquire shares of an existing enterprise or
to do other business activities.

Source of Measure

Turkish Civil Code (Law No. 4721, as amended by Law No. 4778,
January 2, 2003), Articles 92 and 117

Jan
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Sector

All Sectors

Sub-sector

Type of Reservation

Most-Favored-Nation Treatment (Article 18.6)

Description of Reservation

Tlrkiye reserves the right to adopt or maintain any measure that
accords differential treatment to the European Union member
states under any international agreement in force or signed after
the date of entry into force of this Agreement.

Source of Measure

Juh
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Sector

All Sectors

Sub-sector

Type of Reservation

Performance Requirements (Article 18.8)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
regard to hazardous chemicals and hazardous waste.

Source of Measure

Law on Environment (Law No. 2872, as amended by Law No.
5491, April 26, 2006), Article 13

JRA
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Sector

All Sectors

Sub-sector

Acquisition of Immovable Property and Limited Rights in rem

Type of Reservation

National Treatment (Article 18.5)

Most-Favored-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Tarkiye reserves the right to adopt or maintain any measure
affecting the acquisition of immovable property and limited rights in
rem over them by foreign persons, and enterprises established in
Tarkiye in which foreign persons have shares.

When it is deemed necessary for national interest or security, the
President may ban, suspend partially or fully, restrict and/or
determine acquisition of immovable property and limited rights in
rem over them in respect of country, person, geographical zone,
time period, number, proportion, type, gualification, area and/or
quantity by foreign persons.

Source of Measure

- Land Registry Law (Law No. 2644, as amended by Law No.
6302, May 3, 2012), Articles 35 and 36

- Military Forbidden Zones and Security Zones Law (Law No.
2565, December 22, 1981)

JRA




Sector

Firearms, Swords, Explosives, Munitions, War Materials and
Similar ltems

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to the firearms, swords, explosives, munitions or war
materials sector, including the manufacture, use, sale, storage,
transport, import, export, and possession of firearms, swords,
explosives, munitions or war materials.

Source of Measure

AP
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Sector

Defense Industry

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to the defense industry.

Source of Measure

LRA
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Sector

Manufacturing of Biological Products

Sub-sector

Blood products

Type of Reservation

National Treatment (Article 18.5)

Performance Requirements (Article 18.8)

Description of Reservation

Tlrkiye reserves the right to adopt or maintain any measure with
respect to manufacturing of blood products.

Source of Measure

InA
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Sector

Atomic Energy and Nuclear Energy, Atomic Materials, Radioactive
materials, Radioactive Waste Management

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Tirkiye reserves the right to adopt or maintain any measure with
respect to the atomic energy and nuclear energy industry including
generation, use, sale, storage, transport, import, export, and
possession of atomic energy and nuclear energy, production of
atomic and radioactive materials, and radioactive waste
management.

Source of Measure

JH A
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Sector

Aquaculture

Sub-sector

Aquaculture Private Sector
Aquaculture Growers and Producers Central Union

Type of Reservation

National Treatment (Article 18.5)

Most-Favoured-Nation Treatment (Article 18.6)

Description of Reservation

Turkiye reserves the right to adopt and maintain any measure with
respect to aquaculture activities in Tlrkiye's internal waters,
territorial sea and Exclusive Economic Zone.

Source of Measure

Law on Aquaculture (Law No. 1380)

Regulation on Aquaculture (published in the Official Gazette dated
June 29, 2004 and numbered 25507)

Regulation on Rental in Fisheries Production (published in the
Official Gazette, dated October 31, 2020 and numbered 3190)

JFHE




10.

Sector

Manufacturing of Sugar

Sub-sector

Type of Reservation

Performance Requirements (Article 18.8)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to manufacturing of sugar.

Source of Measure

Law on Sugar (Law No. 4634)
Regulation on Sugar and Raw Material

Regulation on the Settlement and Implementation of Sugar Quotas

FHA




1.

Sector

Manufacturing of Tobacco Products

Sub-sector

Type of Reservation

Performance Requirements (Article 18.8)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to manufacturing of tobacco and tobacco related products
including but not limited to cigarette tube and cigarette paper.

Source of Measure

Law on the Regulation of Tobacco, Tobacco Products and Alcohol
Market (Law No. 4733)

(Amendment: Decree Law No. 696 on November 20, 2017;
Adopted as Same: Law No. 7079 on February 1, 2018)
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Sector

Natural Gas

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to the natural gas industry.

Source of Measure




13.

Sector

Boron, Thorium and Uranium

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.56)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to boron, thorium and uranium minerals.

Source of Measure

Law on the Exploitation of Boron Salts, Trona and Asfaltit Minerals
and Nuclear Energy Raw Materials, and Return of Lignite and Iron
Fields, (Law No. 2840. June 13, 1983)

Law on Mining, (Law No 3213, June 4, 1985), Article 50

Ay




14.

Sector

Electric Power Generation

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favored-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure with
respect to electric power generation sector.

Source of Measure




15.

Sector

Disadvantaged Groups

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description of Reservation

Tirkiye reserves the right to adopt or maintain any measure that
accords rights or preferences to socially or economically
disadvantaged groups, such as the disabled persons and persons
who have rendered distinguished services to the state.

Source of Measure

B




16.

Sector

All sectors

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)

Senior Management and Board of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure
relating to employment of expatriates.

Source of Measure

International Workforce Law No. 6735

The Regulation on the Enforcement of International Workforce
Law

B ES




17.

Sector

All sectors

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

TUrkiye reserves the right to adopt or maintain any measure
affecting the issuance of a license or permit. This may include
conditions imposed, numerical limitations, and non-issuance of
licenses.

Source of Measure

Jad




18.

Sector

All sectors

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure that it
considers necessary for the protection of its essential security
interests.

Source of Measure

1AA




19.

Sector

All sectors

Sub-sector

Type of Reservation

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article 18.9)

Description of Reservation

Turkiye reserves the right to adopt or maintain any measure
relating to investments other than those recognised or should have
been recognised by the Government of Turkiye owing to the
circumstances existing at the date of entry into force of this
Agreement for Turkiye.

Turkiye reserves the right to adopt or maintain any measure
relating to investments which was not technically feasible at the
date of entry into force of this Agreement for Tlrkiye.

Source of Measure

LR




20.

Sector

All sectors

Sub-sector

Type of Reservation

Performance Requirements (Article 18.8)

Description of Reservation

Turkiye reserves the right to adopt, maintain, impose
requirements, or enforce a commitment or undertaking, in
connection with transfer of technology, production process, or
other proprietary knowledge.

Source of Measure

1 KA




ANNEX 18-B

SCHEDULE OF RESERVATIONS AND NON-CONFORMING MEASURES FOR INVESTMENT

SR

MALAYSIA

LISTI

Description provides the non-conforming measures for which the entry is made.

In accordance with Article 18.10 (Non-Conforming Measures) the Articles of these Chapter
specified in the Obligations Concerned element of an entry do not apply to the non-conforming
measures identified in the Description element of that entry.



LIST 1

EXPLANATORY NOTES
This List sets out, pursuant to Article 18.10 (Non-Conforming Measures), Malaysia’s existing
measures that are not subject to some or all of the obligations imposed by:
(a) Article 18.5 (National Treatment);
(b)  Article 18.6 (Most-Favoured-Nation Treatment);
(c) Article 18.8 (Performance Requirements); or
(d) Article 18.9 (Senior Management and Boards of Directors).
Each entry in this List sets out the following elements:
(a) Sector refers to the sector for which the entry is made;
(b)  Subsector, where referenced, refers to the specific subsector for which the entry is made;
(c) Level of Government indicates the level of government maintaining the listed measures;

(d) Obligations Concerned specifies the obligations referred to in paragraph 1 that, pursuant
to Article 18.10 (Non-Conforming Measures), do not apply to the listed measures;

(e) Description sets out the non-conforming measure for which the entry is made; and

(f) Measures identifies the laws, regulations, or other measures, for which the entry is made.
A measure cited in the Measures element:

(i) means the measure as amended, continued, or renewed, as of the date of entry into
force of this Agreement; and

(i) includes any subordinate measure adopted or maintained under the authority of and
consistent with the measure.

In accordance with Article 18.10 (Non-Conforming Measures), the Articles of this Agreement
specified in the Obligations Concerned element of an entry do not apply to the non-conforming
measure identified in the Description element of that entry.

The Schedules of the other Party shall not be used to interpret Malaysia's commitments or
obligations under Chapter 18 (Investment), of this Agreement.

JiA



1. | Sector

All sectors

Subsector

Level of Government

Central and Regional

Obligations Concerned

National Treatment (Article 18.5)

Senior Management and Boards of Directors (Article 18.9)

Description

Only Malaysian nationals or permanent residents can register
a sole proprietorship or partnership in Malaysia. Foreigners
can register a Limited Liability Partnership (LLP), but the
compliance officer shall be a citizen or permanent resident of
Malaysia that resides in Malaysia.

Foreigners are not allowed to establish or join cooperative
societies in Malaysia.

Measures

Registration of Businesses Act 1956 [Act 197]
Limited Liability Partnerships Act 2012 [Act 743]
Co-operative Societies Act 1993 [Act 502]

Business Names Ordinance 1932 [Sarawak Cap. 64] (1958
Edition)

Business, Professions and Trade Licensing Ordinance 1955
[Sarawak Cap. 33] (1958 Edition)

Trades Licensing Ordinance (Sabah Cap. 144)
Companies Act 2016 [Act 777]

General Guidelines for Registration of Limited Liability
Partnership

L4




2. Sector All sectors
Subsector -
Level of Government Central

Obligations Concerned

National Treatment (Article 18.5)

Senior Management and Boards of Directors (Article 18.9)

Description

At least one director of a private company incorporated in
Malaysia shall ordinarily reside in Malaysia by having a
principal place of residence in Malaysia.

At least two directors of a public company incorporated in
Malaysia shall ordinarily reside in Malaysia by having a
principal place of residence in Malaysia.

Measures

Companies Act 2016 [Act 777]

Lith




3. | Sector : | Fisheries

Subsector .+ Marine capture fisheries
Level of Government : + Central and Regional
Obligations concerned . ¢ National Treatment (Article 18.5)

Most—Favoured—Nation Treatment (Article 18.6)

Description : + No foreign fishing vessel shall load or unload any fish, fuel, or
supplies, or tranship any fish, or fish or attempt to fish or
conduct any techno-economic research or waters survey of
any fishery, in Malaysian fisheries waters’ unless authorised
to do so.

An application for a permit to be issued in respect of a foreign
fishing vessel to fish in Malaysian fisheries waters shall be
made through a Malaysian agent who shall undertake legal
and financial responsibility for the activities to be carried out
by such vessel.

For the purposes of this entry, “fishing vessel” means any
boat, craft, ship, or other vessel which is used or equipped to
be used for, or of a type used for:

(a) fishing; or

(b) aiding or assisting other boat, craft, ship or other vessel
in the performance of any activity related to fishing,
including any of the activities of preparation, processing,
refrigeration, storage, supply, or transportation of fish.

Measures . : Fisheries Act 1985 [Act 317]
Lembaga Kemajuan lkan Malaysia Act 1971 [Act 49]
Exclusive Economic Zone Act 1984 [Act 311]

Continental Shelf Act 1966 [Act 83]

' For greater certainty, under the Fisheries Act 1985 [Act 317], “Malaysian fisheries waters” means maritime waters under the
jurisdiction of Malaysia over which exclusive fishing rights or fisheries management rights are claimed by law and includes the
internal waters of Malaysia, the territorial sea of Malaysia, and the maritime waters comprised in the exclusive economic zone of
Malaysia.
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4. ' Sector

Manufacturing

Subsector

Level of Government

Central and Regional

Obligations Concerned

National Treatment (Article 18.5)

Description Foreign equity is restricted to no more than 30 per cent for the
manufacture of batik fabric and apparel of batik.
Measures Industrial Co-ordination Act 1975 [Act 156]

Administrative Guidelines

Iv&




5. | Sector

Manufacturing

Subsector

Level of Government

Central and Regional

Obligations Concerned

Performance Requirements (Article 18.8)

. Description

(a) Companies located within the Licensed Manufacturing
Warehouse (LMW) and Free Industrial Zone (FIZ) are
subject to export requirements.

(b) Companies engaging in petroleum refining activities are
subject to export requirements.

(c) Expansion projects will be considered only for existing
independent palm oil refineries which source 100 per
cent from their own plantations. For Sabah and
Sarawak, a manufacturing licence will only be
considered for new integrated projects which source 50
per cent of crude palm oil from their own plantations.
Integrated projects refer to projects with own
plantations.

(d) For pineapple canning, approval will only be granted for
projects which source 100 per cent supply from their
own plantations.

Measures

Industrial Co-ordination Act 1975 [Act 156]
Customs Act 1967 [Act 235]

Free Zone Act 1990 [Act 438]

Petroleum Development Act 1974 [Act 144]

Pineapple Industry (Cannery Control) Regulations
(Amendment) 1989

Pineapple Industrial Act 1957 (Revised 1990) [Act 427]
Administrative Guidelines
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6. | Sector All sectors
Subsector -
Level of Government Regional

Obligations Concerned

Performance Requirements (Article 18.8)

Description Adoption of a given rate or amount of royalty under a licence
contract may be subject to approval by the relevant State
authority.

Measures Policies and Ministerial Statements

Administrative Guidelines

LA




ANNEX 18-B
SCHEDULE OF RESERVATIONS AND NON-CONFORMING MEASURES FOR INVESTMENT

MALAYSIA

LIST I

The reservations in this list shall apply to the central and regional levels of government.
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LIST I
EXPLANATORY NOTES
1L, This List sets out, pursuant to Article 18.10 (Non-Conforming Measures), the specific sectors,
subsectors, or activities, for which Malaysia may maintain existing, or adopt new or more
restrictive measures that do not conform with obligations imposed by:
(a)  Article 18.5 (National Treatment);
(b)  Article 18.6 (Most-Favoured-Nation Treatment);
(c)  Article 18.8 (Performance Requirements); or
(d) Article 18.9 (Senior Management and Boards of Directors).
2. Each entry in this List sets out the following elements:
(@)  Sector refers to the sector for which the entry is made;
(b) Subsector, where referenced, refers to the specific subsector for which the entry is made;
(c) Obligations Concerned specifies the obligations referred to in paragraph 1 that, pursuant
to Article 18.10 (Non-Conforming Measures), do not apply to the sectors, subsectors, or

activities, listed in the entry;

(d) Description sets out the scope of the sectors, subsectors, or activities, covered by the
entry; and

(e) Existing Measures where specified, identifies, for transparency purposes, a non-
exhaustive list of existing measures that apply to the sectors, subsectors, or activities
covered by the entry.

34 In accordance with Article 18.10 (Non-Conforming Measures), the Articles of this Agreement
specified in the Obligations Concerned element of an entry do not apply to the sectors,
subsectors, and activities, identified in the Description element of that entry.

4. The Schedules of the other Party shall not be used to interpret Malaysia’'s commitments or
obligations under Chapter 18 (Investment) of this Agreement.



1. Sector

Land and real estate

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)

Performance Requirements (Article18.8)

Description

Acquisitions or dealings of land or activities on land by
non-citizens and juridical persons owned by foreign
nationals must be approved by the relevant state
authority, subject to such conditions and restrictions as
may be imposed by that authority.

Existing Measures

Federal Constitution

Land Acquisition Act 1960 [Act 486]
Land Conservation Act 1960 [Act 385]
National Land Code [Act 56 of 1965]

Federal Lands Commissioner Act 1957 (Revised 1988)
[Act 349]

National Land Code (Penang and Malacca Titles) Act
1963 [Act 518]

Strata Titles Act 1985 [Act 318]
Strata Management Act 2013 [Act 757]

Federal Lands Commissioner Act 1957 (Revised 1988)
[Act 349]

Land (Group Settlement Areas) Act 1960 [Act 530]
Malay Reservations Enactment 1933 [F.M.S. Cap 142]
Malay Reservations Enactment 1930 [Enactment 29]

Kelantan Malay Reservations Enactment 1930 [No.18
of 1930]

Kelantan Land Settlement Act 1955 (Revised 1991)
[Act 460]

The Reservations Enactment 1353 [No. 7 of 1353]

Perlis Land Settlement Enactment 1966 [No. 16 of
1966]

Johore Malay Reservation Enactment 1936 [No. 1 of
1936]

Terengganu Malay Reservation Enactment 1360 [No.
17 of 1360]

gy
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Terengganu Settlement Enactment 1356 [No. 65 of
1356]

Malay  Reservations  (Selangor) (Amendment)
Enactment No.15/1961

Malay  Reservations  (Selangor) (Amendment)
Enactment No.7/1985

Customary Land Enactment 1926 [Cap 215]

Customary Tenure (Lengkongan Land) Enactment
1960 [No. 4 of 1960]

Undang of Rembau (Lands) Enactment 1949 [No. 2 of
1949]

Land Ordinance [Sabah Cap 68]

Sabah Land Acquisition Ordinance [Sabah Cap 69]
Sarawak Land Code 1958 [Chapter 81]

Local Government Act 1976 [Act 171]

Town and Country Planning Act 1976 [Act 172]
Federal Territory (Planning) Act 1982 [Act 267]
Federal Capital Act 1960 [Act 190]

Street, Drainage and Building Act 1974 [Act 133]
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Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure affecting the:

(a2) full or partial devolvement to the private sector of
services provided in the exercise of
governmental authority;

(b) divestment of its equity interests in, or the assets
of, a juridical person that is wholly or partially
owned by the Government of Malaysia; and

(c) privatisation of government-owned entities or
assets.

Existing Measures

Minister of Finance (Incorporation) Act 1957 [Act 375]
Privatisation Master Plan

Guidelines on Privatisation

Companies Act 2016 [Act 777]

Bursa Listing Requirements

Ry




Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to Bumiputera, Bumiputera status
companies, trust companies, and institutions, to meet
development and social economic policy objectives.

Existing Measures

Federal Constitution

Policies and Ministerial Statements
Treasury Instructions

Treasury Circulars

New Economic Policy (NEP)
National Development Policy (NDP)

Bumiputera Development Action 2030 (TBP2030)
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4, Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to national and state unit trusts. This
includes unit trust schemes that are created or
operated to pursue public policy objectives relating to
Bumiputera or affirmative action for the socially
disadvantaged.

Existing Measures

Lra




5. Sector

Mining and quarrying

Subsector

Qil and Gas

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Petroliam Nasional Berhad (PETRONAS) and its
successor are vested with the entire ownership in,
and the exclusive rights, powers, liberties, and
privileges, which shall be irrevocable, in exploring,
exploiting, winning, and obtaining petroleum, whether
onshore or offshore of Malaysia.

PETRONAS and its successor reserve the right to
adopt or maintain any measure relating to the oil and
gas upstream industry including related activities.

Existing Measures

Petroleum Development Act 1974 [Act 144]

Other Implementing Measures

J i




6. Sector

Explosives, weapons, ammunitions, as well as
military-related equipment or devices, and similar
products

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure affecting the arms and explosives sector.

Existing Measures

Industrial Co-ordination Act 1975 [Act 156]
Explosives Act 1957 [Act 207]

Arms Act 1960 [Act 206]

Chemical Weapons Convention Act 2005 [Act 641]

Strategic Trade Act 2010 [Act 708]




T Sector

Gaming, betting and gambling

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to the provision of gaming, betting
and gambling.

Existing Measures

Lotteries Act 1952 [Act 288]

Common Gaming Houses Act 1953 [Act 289]

Pool Betting Act 1967 (Revised 2018) [Act 809]
Betting Act 1953 [Act 495]

Racing (Totalisator Board) Act 1961 [Act 494]

Racing Club (Public Sweepstakes) Act 1965 [Act 404]
Customs Prohibition of Imports and Exports Orders

Industrial Co-ordination Act 1975 [Act 156]

Ly
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8. Sector

Application of atomic energy for nuclear power
generation including nuclear fuel cycle and electric
power generation and fuel cycle; and electric power
plants based on fossil fuel or materials

. Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to application of atomic energy for
nuclear power generation including nuclear fuel cycle
and electric power generation and fuel cycle; and
electric power plants based on fossil fuel or materials.

Existing Measures

Atomic Energy Licensing Act 1984 [Act 304]

Electricity Supply Act 1990 [Act 447]

jR 7S
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9. Sector

Manufacturing  and  services  incidental 1o
manufacturing

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Board of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to the manufacture of, and services
incidental to manufacturing;

(a) rice;
(b) sugar;
(c) flour;

(d) liguor and alcoholic beverages;

(e) tobacco, manufactured tobacco substitutes,
cigarettes products, including e-cigarettes,
similar apparatus or devices, and components
and liquids used for e-cigarettes, similar
apparatus or devices;

(fy fabrics and apparels of batik;

(g) Dbiodiesel;

(h) base metals and articles of base metal industry
or products; and

(i) cement and cement products.

Existing Measures

Excise Act 1976 [Act 176]

Free Zones Act 1990 [Act 438]

Industrial Co-ordination Act 1975 [Act 156]
Policies and Ministerial Statements

Administrative Guidelines

Ak
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10.  Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)

Most-Favoured-Nation Treatment (Article 18.6)

Description

Malaysia reserves the right to adopt or maintain any
measure related to the non-internationalisation of the
Ringgit which includes:

(a) the requirement for international settlement to
be made in foreign currency;

(b) limitation on the access to Ringgit financing by
non-residents for use outside Malaysia; and

(c) limitation on the use of the Ringgit in Malaysia
by non-residents.

Existing Measures

Central Bank of Malaysia Act 2009 [Act 701]
Financial Services Act 2013 [Act 758]
Islamic Financial Services Act 2013 [Act 759]

Foreign Exchange Notices
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11. | Sector Utilities in relation to gas supply, power generation,
power distribution, power transmission including for
renewable energy.

Subsector -

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to utilities in relation to gas supply,
power generation, power distribution, power
transmission including for renewable energy.

Existing Measures

Electricity Supply Act 1990 [Act 447]

Gas Supply Act 1993 [Act 501]

Renewable Energy Act 2011 [Act 725]

Electricity Ordinance Sarawak [Cap. 50]
Environmental Quality Act 1974 [Act 127]

Green Technology Master Plan Malaysia 2017-2030
New Economic Policy (NEP)

National Energy Efficiency Action Plan (NEEAP)
2015

National Renewable Energy Policy and Action Plan
(NREPAP) 2009

ey
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12. | Sector . 1 All sectors

Subsector R

Obligations Concerned : | National Treatment (Article 18.5)

Description .+ Where the constitution of a company imposes a
prescribed foreign shareholding limit, the company
may restrict certain entitlements with respect to
shares that have exceeded the prescribed limit!
(excess shares).

Existing Measures . Companies Act 2016 [Act 777]

Securities Industry (Central Depositories) Act 1991
[Act 453]

Securities Industry (Central Depositories) (Foreign
Ownership) Regulations 1996 [P.U.(A) 513/96]

' For example, a company may still grant certain entitlements i.e. dividend payment to the foreigner holding the excess shares
but such foreigner may not be entitled to vote. For the purposes of this entry, the term “foreigner” can be found in the Securities
Industry (Central Depositories) (Foreign Ownership) Regulations 1996 [P.U.(A) 513/986].

J-HA 15



13.

Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)

Description

Malaysia reserves the right to adopt or maintain any
measure with respect to securities to be listed or listed
on a stock exchange, and any matter relating to the
acquisition of interests or take-overs and mergers.

Existing Measures

Capital Market and Services Act 2007 [Act 671]
Companies Act 2016 [Act 777]

The Malaysian Code on Take-overs and Mergers
2016

Financial Services Act 2013 [Act 758]

Islamic Financial Services Act 2013 [Act 759]

Lk

16




14.

Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to employment of expatriates.

Existing Measures

Immigration Act 1959/63 [Act 155]

Employment (Restriction) Act 1968 (Revised 2017)
[Act 796]

Policies and Ministerial Statements
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15. | Sector : 1 All sectors

Subsector S

Obligations Concerned . National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description :  Malaysia reserves the right to adopt or maintain any
measure relating to activities restricted to designated
juridical persons? where such activities are liberalised
to those other than the designated juridical persons,
or in the event where such designated juridical
persons no longer operate on a non-commercial
basis.

Existing Measures > | Industrial Co-ordination Act 1975 [Act 156]

Policies and Ministerial Statements
Administrative Guidelines

2 For illustrative purposes, examples of designated juridical persons include Padiberas Nasional Berhad (BERNAS) and Kualiti
Alam Sdn. Bhd.

Lak
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16.

Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure affecting the issuance of a licence or permit.
This may include conditions imposed, numerical
limitations, and non-issuance of licences.

Existing Measures

Policies and Ministerial Statements

Industrial Co-ordination Act 1975 [Act 156]
Petroleum Development Act 1974 [Act 144]
Customs Act 1967

Customs Prohibition of Imports and Exports Orders

Administrative Guidelines

Jua
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17.

Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to the rights of statutory bodies8.

Existing Measures

Policies and Ministerial Statements

Administrative Guidelines

® For illustrative purposes, examples of statutory bodies include the Employees Provident Fund and Lembaga Tabung Haji.

Liek
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18.

Sector

Mining and quarrying

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Non-citizens and juridical persons owned by foreign
nationals will need to seek the approval of the relevant
state authority, and subject to such conditions and
restrictions as may be imposed by the relevant state
authority. Joint ventures with state or state-linked
juridical persons may be required.

Existing Measures

Mineral Development Act 1994 [Act 525]
State Mineral Laws

National Mineral Policy 2

JN
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19.

Sector

Agriculture

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Non-citizens and juridical persons owned by foreign
nationals will need to seek the approval of the relevant
state authority, and are subject to such conditions and
restrictions as may be imposed by the relevant state
authority.

Existing Measures

National Land Code [Act 56 of 1965]

Sarawak Land Code 1958 [Cap 81]

Sabah Land Ordinance 1950 [Cap 68]

Town and Country Planning Act 1976 [Act 172]
Plant Quarantine Act 1976 [Act 167]

Animals Act 1953 [Act 647]

Animal Enactment 2015

National Agricultural Policy

Customs Prohibition of Imports and Exports Orders

Administrative Guidelines

s
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20.

Sector

Forestry

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Non-citizens and juridical persons owned by foreign
nationals will need to seek the approval of the relevant
state authority, and are subject to such conditions and
restrictions as may be imposed by the relevant state
authority.

Extraction and harvesting of timber are closed to
foreign investors in Peninsular Malaysia and Sabah.
However, for Sarawak, local involvement and majority
local control are required. Forest areas opened for
such activities are subject to an Annual Allowable Cut
to enable the resources to be managed sustainably.
Services incidental to extraction and harvesting of
timber are closed to foreign investors in Peninsular
Malaysia and Sabah. However, for Sarawak, the
maximum foreign equity ownership allowed is 30 per
cent.

. Existing Measures

National Forestry Act 1984 [Act 313]

Sabah Forest Enactment 1968 [No. 2 of 1968]
Sarawak Forest Ordinance 2015 [Cap. 71]
State Forestry Laws

Administrative Guidelines

International Trade in Endangered Species Act 2008
[Act 686]

Wildlife Conservation Act 2010 [Act 716]

Malaysia Policy on Forestry 2021

Lk
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Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure that it considers necessary for the protection
of its essential security interests.

Existing Measures

Strategic Trade Act 2010 [Act 708]

Anti-Money Laundering, Anti-Terrorism Financing
and Proceeds of Unlawful Activities Act 2001 [Act
613]

Chemical Weapons Convention Act 2005 [Act 641]
Arms Act 1960 [Act 206]

Explosive Act 1957 [Act 207]

Chemical Weapons Convention Regulations 2007
[PU(A) 361/2007]

Customs Prohibition of Imports and Exports Orders

rys
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22.

Sector

All sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)
Most-Favoured-Nation Treatment (Article 18.6)
Performance Requirements (Article 18.8)

Senior Management and Boards of Directors (Article
18.9)

Description

Malaysia reserves the right to adopt or maintain any
measure relating to investments other than those
recognised or should have been recognised by the
Government of Malaysia owing to the circumstances
existing at the date of entry into force of this
Agreement for Malaysia.

Malaysia reserves the right to adopt or maintain any
measure relating to investments which was not
technically feasible at the date of entry into force of
this Agreement for Malaysia.

Existing Measures

Lis
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23.

Sector

All sectors

Subsector

Obligations Concerned

Performance Requirements (Article 18.8)

Description

Malaysia reserves the right to adopt, maintain, impose
requirements, or enforce a commitment or
undertaking, in connection with transfer of
technology, production process, or other proprietary
knowledge.

Existing Measures
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Sector

All Sectors

Subsector

Obligations Concerned

National Treatment (Article 18.5)

Description

The purchase of a financial service by a resident from
a financial service supplier abroad shall be subject to
the requirements, restrictions, and conditions
imposed under the Foreign Exchange Notices.

Existing Measures

Central Bank of Malaysia Act 2009 [Act 701]
Financial Services Act 2013 [Act 758]
Islamic Financial Services Act 2013 [Act 759]

Foreign Exchange Notices

Lus

27




	Article 1 References  to Turkiye
	Trade Agreement ( Apendix 1 )



