Apgrecementd
between
the Govermment of Malaysia
and
the Govermment of the Swiss Confedoration
concerning

the promotion and reciprocal protection of investments

The Govermment of Malaysia and the Swiss Federal Council,
Desirous of strengthening economic co-operation between both
States,

Intending to creatc favourable conditions for capital invest-
ments in both States and to intensify co-operation between the
nationals and companies of both Statcs in the ficld of scicnce,

technology and industry,

Recognising the neced to protect investmeonts by nationals and
companices of both States and to stimulate the flow of capital

with a view to fostering the cconomic prosperity of both States;

Have agreed as follows:
Article 1

Bach Contracting Party shall in its torritory promote as far
s possible the investment by nationals and companics of the
other Party and admit such invéstment in accordence with its

legislation.



article 2
For the purposc of this Agrcement:

(1) "national® means physical persons who, according to the
lay of cach Contracting Party, arc considercd as citizens
of that Statec.

(2) "company' ncans:

(1) with respect to the Swiss Confederation, company
 institution or foundntion with legal personality,
as wcll as partnership firm or limited partncrship
and other association without lcgol personality
incorporated undcr Swiss Law or in which Swiss
notionals have dircetly or indircctly a sub-

gtantial intcrest;

{11} with respect to Malaysia, any company with a
limited liability incorporated in the territory of
Nalaysia, or any juridical person or any associ- -
ation of persons lawfully constituted in accordance

with its lecgislation.

(3) (a) the tern "investment" shall conprisc every kind of
asset and nmore particularly, though not oxclu-

sively:

(i) Movable and immovable property as wecll as
' any other rights in rem, such as nortgages,
licens, pledges, usufructs, and similar

rights;
(ii) sharcs and other Ikdnds of interest in

conpanies;

(iii) titles to momey or to any performance

having an cconcnic valuc;



(4)

(1)

(iv)

(v)

copyrights, industrial propcrty rights,
(such as patents for inventions, frademarks,
industrial dcsigns), know-how, trade nanes
and goodwill; and

busincss conccssions under public law,
including concecssions to scarch for,

cxtraet or exploit natural resourccs.

(b) providcd that such asset whon invested:

(1)

(i1)

in Malaysia, is invested in a project
clagsified by the eppropriatc Ministry in
Malaysia in accordancc with its lcgislation
and adninistrative practicc as an 'approved
project's The classification as an 'approved
project' nay, on application, bc accorded

to investoments made prior to the date of the
entry into force of this agrcement on
conditions recsulting fron the rclevant laws

applicable to cach individual casc.

in the Swiss Confederation, is invested

under the relevant laws and regulations.

(c) Any alteration of the form in which assets are

invested shall not affeect their clasgzification

as investnent provided that such altcration is not

contrary to the approval, if any, granted in rcspect

of the asscts originally investcd.

"return" shall ncan the anounts yiclded by an investnent

as net profit or interest for a specific period.

Article 3

Each Contracting Party shall protcct within its territory

the investnent made in eaccordance with its legislation

bj nationals or companics of the other Contracting Party

and shall not inpair by unrcasonable or discrininatory

ncasurcs the nanagenent, maintenance, use, enjoynent,



(2)

(3)

(1)

extension, selling and, should it so happen liquidation
of such investnent. In particular cach Contracting Party
shall facilitatc the granting of the necessary pernits,
in conncction with such investnents and with the carrying
out of contracts of licence and technical assistence,
both commcrcicl and adninistrative, as well as with the
activitics of consultants and other qualifiecd persons of

forcign nationality.

BEach Contracting Party shall in particular cnsurc fair
and cquitable trecatment within its territory to the
investoent of the nationals or companics of the other
Contracting Party; this trcatment shall be no less
favourable to that granted by the Party to its own
nationals or companics or to the treatment granted to-

nationals or companics of the most favourcd nation.

Not withstanding the provisions of Article 3, a Con-
tracting statc which has concluded or will conclude with
onc or norc other states an a2grconent regording the
fornation of a customs union, a frec trade or cny rcegional
and inter-regional arrangcnent, shall be free to grant

a nore favourable trcatnent to investoents by nationals
and conpanics of the Party or Partics which arc also
parties to the said agrccnent, or by nationals and

conpanies of sonc of these Partics.
article 4

Each Contracting Party in whosc territory investnonts
haove been made by nztioncls or companics of the other

Contracting Party, shall allow the frec transfer of:

(a) intercst, dividonds, benefits and othor current

rcturns;

(v) anortisation and contractual repaynent of forcign

loans for which Exchange Control approval has
been obtained;



(c) anounts assigned to cover expenses relating to

the nanagenent ¢f the investnent;

(a) additional contribution of capital nccessary for

the naintenance cr developnent of the investnent;

(c) roycltics and other paynents deriving fron right
of licence and commercial, adninistrative or

tcchnical assistance.

(2) Each Contracting Party shall allow the freec transfor of
proceeds of partial or total ligquidations of capital,
including possible incrcnent valucs. Notwithstanding the
provisions of this clausc, cither Controcting Party nay
rescerve the right to restrict for balance of payments
recason the transfer of such procceds to twenty percent of

total investnent per annun.,

A:I.rticlo §

Neither of the Parties shall takc ncasures of cxpropriation,
nationalisation or disposscssion, cither dircet or indircet,

agoeinst investnents belonging to nationzls or conpanics of the
other Contracting Party, unlcss the mecasurcs arc taken in the
public intefost, on a non-discrininatory basis and under due
process of law and provided that provisions be nade for cffcctive
and adequatc compensation. The anount of compensation, which
shall have been fixoed at the tine .of expropriation, nationalisa-
tion or dispossession, sh2all be scttled in convertible and
transferable currcncy and be paid without unduc delay to the

person cntitled thereto.

Adrticlec 6

Subject to the provisions of article 2 (3) paragraphs (b) (i)
and (b) (ii), the present igrconent shall also apply to invest—
nents nade in the territory of cither Contracting Party in

_ accordance with the logisiation or rulecs and rcgulations,

by nationals or companics of the other Contracting Party prior
to the cntry into force of this Agrcencnt,



Article 7

Provisions norc favourable than those of this igrecenent and

which have been 2grced upon by cither of the Contracting Parfics
with nationals or conpenics of the other Contracting Party prior
to the entry into force of this dgrccment shall not be invalidated
by this Agrecnent.

Jrgicle B

Where one Contracting Party has gronted any financizl sccurity

against non-commercial rigks in respect of an investoent by a
national or company in the torritory of the other Contracting
Party and paynent has been nade by the first Contracting Party
to its naticnal or company, the other Contracting Porty shall
recognise the rights of the first Contracting Party by virtuc of

the principle of subrogation to the rights of the investor.

Article 9

(1) Dpisputes as to the interprotatior or application of the
provisions of this Agreencent shall be settled by the
two Contracting Partics through the diplonatic channcls.

(2) If both Contracting Partics cannot rcach an agrccenent,
the disputc shall, upon the request of cither Contracting
Party, be subnittcd to an arbitral tribunal of three
nenbers. Each Contracting Party shall appoint one
arbitrator and these two arbitrators shall noninate

a chairnan who shall be a national of a third State.

(3) If cither Contracting Party fails to appoint its
arbitrator within 2 nonths of the request nade by the
other Contracting Farty for such appointnent, the
arbitrator shall be appointed upon the rcquest of that
Contracting Party by the President of the International

Court of Justicc.

(4) If both arbitrators camnot come to an agroenent about
the choice of the Chairnan within two months aftor their
appointnent, the latter shall be appointed upon the



request of either Contracting Party by the President of

the International Court of Justicc.

(5) 1If, in the casc specificd under paragraphs 3 and 4 of
this article, the Presidcent of the Internationzal Court of
Justice is prcvented fronm carrying out the said function
or if he is & national of either Contracting Party, the
appointnent shall be nade by the Vice-Preosident and if
the latter is prevented or if he is a2 national of cither
Contracting Party, the appointment shall be nade by the
next scnior Judge of the Court who is not a national of

cithor Contracting Party.

(6) Subject to other provisions made by the Contracting

Partics, the tribunal shall dcternine its proccdurc.

(7) Thc decision of the tribumal shall be by najority vote
and shnll bc binding for cach Contracting Porty.

(8) Bach Contracting Party shall bear the cxpenses incurred
in respect of its own nenber z2néd of its counsel in the
arbitral procecdings; other joint cxpenses shall be

bornc in cqual parts by both Contracting Parties.

Artiecle 10

(l) This dgrcenent shall cone into force on the day when
both Governnents will have notified cach other that they
have conplied with the constitutional requircnents for
the conclusion and cntry into force of international
agreanents and shall ren2in binding for a period of
five ycars. Unless cither of the Contracting Partiés
shall have given notice of termination six nonths before
the expiry of the aforenentioned period, the validity of
this dAgrecnent shall be decmed to have becn exteonded for
a further period of two ycars and thercafter to be
extended for cvery two years.



(2) In casc of official notice as to the termination of the
Agreenent, the provisions of dArticles 1 to 9 shall
continue to be coffective for a further period of ten

years for investnents nade before official notice was

given.
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cessrevesss, two in French, two in Bohosa Malaysie, and two in
English, each tcxt being cqually authoritative. In the casc of
a divergence botwecen any of the texts of this lAgrecnent the

English text shall prevail.

For the Government For thc Swiss

of Malaysia: Federal Council:



Exchange of letters

In addition and in order to clininatc the possibility of any
futurc nisunderstanding, leottcrs with the following tcxt shall
bc cxchanged:

Exchange of letters No. 1

nguitzerland has taken due note that it is not the intention
of Malaysia to grant better treatnent to investnents nade by
forcign nationals or conpanics than to inveétnents nade by
its own nationals or companics. Should nevertheless the casc
of a nore favourable treatnent of investnents nade by
forcign nationals or companics arise, then the alternative
formula in article 3 paragraph 2 will have to be interpreted
in a way which will assurc Swiss nationals or companics also

of this nore favourable trcatnent.”

Exchange of lctters No. 2

"In respect of Article 3 paragraph 3 the Govermment of
Malaysia shall be free to grant a norce favourable treatnent
to investnents by nationals or companies of the nenbers of
the Association of South-East dsian Nations (ASE.N) when-~
cver such treatnent cnanates fron any arrangenent concluded
anong ASEAN nations.™



