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between
the Government of Malaysia
and
the Government of the Demogratic Socialist
Republic of Sri Lanka
for

the promotion and protection of investment

The Government of Malaysia and the Government of the Democratic
Sociglist Republic of Srl Lanka herelnafter referred to as the

"Government o7 Sri Lanka”;

Cesiring to crests favoursble conditions for greater sconomic co-
aperation Zetween them and in particular for investment by nationals

of one Stgte in the territory of the other State;

Recognizing the need to protect Investment by nationgls and
campanies of both States and to stimulste the flow of capital

witn a view to the ezonomic prosperity of both States;

llave agreed as fol lowsw: -

Article 1

Definitions
For the purposzs of this Agraement: -

(a) "investment" means every Kind of assst and in particular,
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though not =aclusively, 1lncludes:-
{1) mavetle and immovable property ard any
other property rights such as mort gages,

liens ar pledges:

(ii) shares, stocks and debentures of companies or

interests.in the proparty of such companies:

{iii)] claims to money or to any parformance under

cartrect heving e financial value;

(iv) cepyrights, industrial property rights (such
as patents for inventions, trade marks, industrial

designs), know-how, trade-names and goodwill;

(v) busingss concesslons conferred by law or under
contract, including concessions to search for,

cultivecze, sxtract or sxploit naturel rescurces.

(bl "returns” means the amounts yielded by &n investments
and in particular, though not exclusively. include
profit, interest, capltal gains, dividends, royalties

or fess.
(c)] "nationals™ means:-

(i) 1n respsct of Malaysia: any person who is
a citizen of mMalaysia according to its

conztitution;
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(11) 1in respect of Sri Lanka: a person whe is

a citizen of Sri Lanka according to its laws.
fdl fepmpanlss" reanai—

(i) in respect af Malaysia: any company with a limited
liabflity incorporated in the territary of
Malaysia or any juridical person or any association
of persons or partnership or sole propristcrship
lawfully constituted in accordénce with the law

in force in any part of the territory of Malaysia;

(11} 1n rgspect of Sri Lanka: sorporations, firms or
@ssociatisns incorporated or constituted under

the law in force in any part of Sri Lanka.
te) r"territory” meens: -

(1) in respect of Malaysia: all the states in

Malaysia:

L), in respect of Sri Lanka:; the t=srritory which

constitutes the Republic of Sri Lanka,

Article 2

Applicability of this Agrsement

(1) The term "investment” shall refer:-

{a) in respect of investments in the territory of

Malaysia, to all invaestments made by Sri Lankan
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(2]

natienals or companies in projscts clasasified
by ths appropriste Ministry of Malaysia in
accordance with its leglslation and adminis-

trative practice as an " approved project”;

(b in respect of investments in the territory
of Sri Lenka, to all investments made by nationals
and companies of Malaysia which/ara specifically
approved in writing by the Government of Sri Lanke
or by any of its designated sgencies, and upon such

conditions, if any, as shall bes desmed fit.

Any alteration of the form in which assets ars invested
shsll not affect their clessivlcation as investment, pravided

that such alteration is not contrary to the approvai, if

any, granted in respect of the assets originally 1lnvested.

Article 3

Promotion and Protection of Investment

(|

Esch Contracting Party shall encopurage and craste
favouraktls coqditians for nationals or companies uf
the other Contracting Party to invest capitzl 1n its
territory. and, subject to 1ts rights to sxsrcise

powars conferred by its laws, shall admit such capital.
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(2)

Investirents of nationals or campanies of eitner
Contracting Party shall at all times be accorded
fair and equitable tresatment and shall enjoy full
protection and security in the territory of the
other Contracting Party. Neither Contracting Party
ghall in any way impair by unrsascnable or dis-
criminataory messures tas management, m;intenanGE.
use, enjoyment or dispasel aof investments in its
territory of nationals or campanies of the gther
Contracting Perty. Eech Contracting Party shall
observe any oblligation it may have entered into
with regard to investments .of nationals BE

campzanies of tha other Contracting Party.

Article 4

Most -Favoured-Nation Provisions

[1]

Nelther Contracting Party shall in its territory subject

investments or returns of natlonals or companies of the

ather Czntracting Party Lo trsatment less favoursble than

tnat which it accords to investmgnts or returns of its own
.- nationals or companies or to investm2nts or returns of

nationals or companies of any third State.
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(2} mnelther Zontracting Party shall in its territaory subject

netionals or companigs of the other Caontracting Party,

as regards their management, use, enjoyment or dispesal of
their investments, to treatment less favaurable than that which
it accords to its own natlonals or gcompaniss or to nationals

or companies of any third State.

(3] Nationals or companies of one Caontracting Party whose
investmentis in the territory of the other Contracting
Party sufter lcsses owlng to war or other armed conflict,
revolution, a state of national emergency. revoli, in-
sgrrection or riot in the territory of the latter Contrac-
ting Party shall be accorded by the latter Contracting
Party trsatment, as regards restitution, indemnificatinn,.
conpensation gr other settlemeﬁt. no less Tavourable than
tnat which the lstter Contracting Party sccords to nationals

or companies ar any third State.

Article 5
Exceptlons

fhe provisionz in tiis Agreement relative to the grant
of treatment not less favecurable than that accorded to the nationals
or companigs oi either Contracting Party or of any third State shall

not be comstrued so as to oblige one Contracting Party to extend
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to the naticnals or companies of the other the benetit of any

treatment, preference or privilege whicih may be extended by the former
Cantracting Farty by virtue of:-
(al the formation of & customs union, a free trade
arrangement or any reglonal and inter regicnal
arrangement: ar
(b) -the adoption of an agreement designed to lead to
the formation or extension of such a Lnion or
arrzangement as specified in paragraph (a) of this

Article within a reasonable length of time; or

(2} any internstional agreement or arrangement relating
wholly or mainly to taxation or any domestic legis-

lation relating wholly o= mainly to taxaticn.

Article B

Cxprapristicn

Neither of the parties shall tske measures of expro-
priation, nationallsation or dispossession, or any other measures

having effect sguivalent to nationalisation or axpropriation,

ot

Zairgt investments beloenging to natiopnals or companies pf the other
Contracting Party, unless the measurss are taken in the public
interest, on a non-discriminatory basis and under due process of

law and provided that provisions be made for prompt, effective and
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a“squate compensatlion. The amount of compensetion, which

shall have ceen fixed at the time of expropriation, nationalisatisn or
dispossession, 3hall be settled in convertible and transferable
currency and be paid witnout undue deley to the person entitled

theretao.

Article 7

Repatriation of Investment

Each Cantracting Party shall in reépect of investments
allow nationsls or companies of thes otner Contracting Party free
transfer of their capital and of returns from it. Nevertheless
each Contracting Party shall have the right to restrict iIn
exceptional circumstances, for balance of payments neseds, the
transfer of such proceeds in a manner consistent with its rights

and obligetions as = member of the Internationsl Monetary Fund.

Article 8

Laws

This Agreement shall apply to investiment made in the

territory af eithar Contracting Perty in saccordance with its

‘lagislation or rules or regulations by nationals or companies

of the ather Contracting Party prior to as well as after the

entry into force of this Agreement.
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Article 9

Reference to International Center for Settlement

af Investment Cisputes

)

Cach Contracting Party.hereby consents io submit to
the Intermational Centsr for the Settlement of
Investment Disputes (hereinafter reverred to as
"the Center”) for settlement by conciliation or
arbitration under the Convention on ths Settlement
of Investment Jisputes between Statesland Nationals
of Cther Statss opened for signature at Washingten
on 18 March 1965 any legal dispute arising betwesn
that Contracting Party and a national or a company

of the sther Contracting Party concerning an investment

of the latter in the territory of the fomer.

A company which is incorporated or constituted under

the law in foroe in the territory of one Contractlng
Party and in which before such a dispute arises the
majority of shares are owned by nstionals or companies
at the other Cantracting Party shall in accordance with
Article 25(2)ib) of the Zonvention be treated for the
purposes of the Convention as a company of tag cthef
Contracting Party. If any such dispute should arise and

agreement cannot be reached or the dispute cannot be
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finally disposad of within twelve months betwsen

the parties to this dispute through pursuit of loecal

remedies or otierwise, then, if the national or company
affected also congent in writing to submit the dispute

to the Center for settlement by conciliation or arbitration
under the Cecnvention, sither party may institute pro-

ceedings by addressing a regquest to that effect to the
Secregtary-General of the Center as provided in Articles

28 and 36 of the Cenvention, In the gvant of disagreement s
to whether coneiliation or arbitration is the more appro-
priate procedurs thz national ar company affected shall have
the right to choose. The Contracting Party which 1s a party

to the dispute shall not raise as an objection at any stage
G?Ithe praceedings or anfcfcement of an award the fact that

the national or company which is the other party te the dispute
has recelvad in pursuance of an insurance contract an indemnity

in respect of som2 or all of his or its losses.

Neither Ccntracting Party shall pursue through diplomatic

channels any dispute referrsd to the Center unless:-

(a) the Secretary-Generzl of the Center.ar a
conciliation commission or an arbitral
tribunal constituted by it, decides that
the dispute is not within the jurisdiction

of the Center; or
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(b) the other Contracting Party should fail
to abide by or to comply with any award

rendered by an arbitral tribunal.

Articls 10

Disputes between the Contracting Parties
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(1]

(2)

Disputes between the Cantracting Parties concerning
the interpretation or application of this Agreement
shguld, if p-seikle, be settled through diplomatic

channels.

If & dispute between the Contractlng Parties cannot
thus be settled, it shall, upon the request of either

Contracting Party be submitted to an arbitral tribunal.

Such an zrbitral tribumal shall be constituted for

each individuzl case in the fTollowing way. wWithin

twog months of the receipt of the request for arbi-
tration, each Contracting Party shall appoint one
m2mber of the tribunal. Those two members shall then
select a naticnzl o7 third State who on approval by

the two Contracting Partias shall te appointed Chairman
of the tribunal. The Chairman shall be appointed within
two months from the dete of appointment of the other two

members.
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If within the periods specified in paragrapnh (3)

of this Article the necsasary appointments have not

been maage, slther Contracting Party may, ir the

absence of any other ggrsement, invite the President

of the Internaticnal Court of Justice to make any
necessary appointments., If the President is a natiocnal
aof either Contracting Party ar if he is otherwise pre-
vented Trom discharging the said function, the Vice-
President shall be invited to make thes ngcessary
appointments. If the Vice-President is a national of
gither Contracting Party or if he too ia prevented from
discharging the said funﬁtiun. the Member of the Inter-
natianal Court of Justice next in seniority who is not a
national of either Contracting Party shall be invited to make

ih2 necessary appaintments.

The arbitral tribunal shall reach 1ts decision by a
majority of vciss. Such deeision shall be binding

on both Contracting Parties. Each Contracting

Farty shall tear the cost of its own member of the
tribunal and .of its representatiocn in the'arbitral
oroceedings; the Cost of the Chalrman and the remaiﬁing
-~costs shall be borne 1n equal parts by the Contracting

Parties. The tribunal may, however, in 1ts decision
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direct that a higher proportion of costs shall
be barne by one of the two Contracting Parties,
and this award shall be binding on both Contracting

Partigs. The tribunal shall determine its own

procedure.
Article 11
Subrogation

If sither Contracting Party makes payment under an

indemnity it has given 1n respect of an investment or any

part thersof in the territory of the other Contracting Party,

the latter Contracting Party shall recognise:-

(al

(=P

thea assignment, whether under law or pursuant to a
legal transaction, of any right or claim frem the
party indemnified to the tormer Contracting Party

(or its cesignated Agency): and

thet the former Contracting Party (or its designated
Agency) is entitled by virtue of subrogation to
exzrcisz the rights and enforce the claims of sucn

-

a party.

The former Contracting Party (or its designated

Ageneyl) shall accordingly if it so desires be entitled to

P
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assert any sucn rignt or claim to the same extent as

it3 predecessor in title either tefore e Court or tribunal

in the territary of the latter Contracting Party or in any

other circumstances. If the former Contracting Farty acguires
amounts in the lawful currency of the cther Cantracting Party

or credits thereof by assignment undsr tha terms of en indemnity
the former Contracting Party shall be scecorded in respect thereaf
trestment not less favourable than that accorded to the funds of
companigs or nationals of the latter Contracting Party ar of

ary third State deriving from investment activities similar to
those in which the party indemnified was engaged. Such amsunts
and credits shall be freely available to the former Contracting
Party concerned for the purpese of meeting its expenditure in the

territory of the other Contracting Party.

Article 1%

tErtry in force, Duraticen and Termination

(7)) This Agreement shall be ratified and shall enter
into faree con the exchangs of instrumenﬂtfo?
ratification.

(2) Trnis Agreement shall remain in force for a perlod

of ten years. Thereafter it shall contlinue in force

until the expiretion of twelve months from the date
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on which either Cantrecting Party snéll have

given written notice of termination to the ather.
Provized that in rgspect of investments made whilst

the Agreement is 1in Torce, itz pravi;ions shall
continue in eftfect with respect to such investments

for a period of ten ysars after the date of termination

and without prejudice to the applicgtion theareatter of

the rules af general international law.

In witness whereof the undersigned, duly authorised

thereto Dy thelr respective Governments, have signed this Agreement.

Done at Kuala Lumpur, this 46th. day of April, 1882, in
six original copies, two sach in Saghasa Malaysia, Sinhala and English
a1l taree texts being equally suthentic. In the cese of divergence

petween the texts af this Agreement, the English text shall prevail.

(bt
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For=ne Gavernment Fer ths Government of
37 Malaysis. the Cemocratiz Socialist
Repub¥ic of Sri Lanka.




EXCHANGE OF LETTERS BETWEEN THE GOVERNMENT OF MALAYSIA
AND THE GOVERNMENT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA CONSTITUTING AN UNDERSTANDING
REGARDING THE EXCLUSION FROM NATIONAL TREATMENT
IN THE MUTUAL AGREEMENT FOR THE
PROMOTION AND PROTECTION OF INVESTMENT

16 May 1995

Excellency,

I have the honour to refer to the Agreement between the
Government of Malaysia and the Government of the Democratic
Socialist Republic of Sri Lanka for the Mutual Promotion and

Protection of Investments signed on 1é Apri) 1982 &t HKuala
E
Lumpur, Malaysia hereinafter refe:red to as "the said Agreement".

2 It has been the understanding of the Government of
Malaysia and the Government of Sri Lanka that for the purpose of
Article‘ 4 of the said Agreement, national treatment in the
territory of Malaysia shall not be accorded to investments in the
banking and insurance sectors. Should circumstances in these
sectors at a later date change, either party can request for a.
negotiation which shall take place on a date to be agreed by both

Contracting Parties.

42 The above understanding shall not in any way affect the
grant of most favoured nation treatment to investments in the

banking and insurance sectors in the territory of Malaysia, in

accordance with Article 4 of the said Agreement.




4. I have the honour to propose that this Note, which is

authentic in English and Bahasa Malaysia, and your reply to that

effect shall constitute the understanding between our two

Governments and shall be regarded as an integral part of the said

Agreement.

Bils Accept, Excellency, renewed assurances of myvshighest

consideration.

er of Foreign Affairs
For The Government of Malaysia
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EXCHANGE OF LETTERS BETWEEN THE GOVERNMENT OF MALAYSIA
AND THE GOVERNMENT OF SRI LANKA CONSTITUTING AN
UNDERSTANDING REGARDING THE EXCLUSION FROM NATIONAL
TREATMENT IN THE MUTUAL AGREEMENT FOR THE PROMOTION AND
PROTECTION OF INVESTMENT

Date: 16 May 1995

Excellency,

I have the honour to refer to your Note dated 16 May 1995.

2. I have further the honour to confirm the understanding
of the Government of Malaysia and the Govgrnment of the Sri Lanka
that for the purpose of Article 4 of the ééid Agreement, national
treatment in the territory of Malhysia shall not be accorded to
investments in the banking and insurance sectors. Should
circumstances in these sectors at a later date change, either
party can request a negotiation which shall take place on a date

to be agreed by both Contracting Parties.

3. I confirm that your Note dated 16 May 1995 and my
reply, which is authentic in English and Sinhala shall constitute
the understanding between our Governments and shall be regarded

as an integral part of the said Agreement.

4. Accept, Excellency, renewed assurances of my highest

consideration.

Minister of Foreign Affairs
For the Government of Sri Lanka




