AGREEMERT

BETWEEN MALAYSIA AND

THE REPUBLIC OF AUSTRIA

FOR THE PROMOTION AND PROTECTION OF INVESTMENTS

Malaysia and The Republic of Austria, hereinafter referred

to as "Contracting Parties"”,

Desiring to create favourable conditions for greater econo-
mic cooperation between the two Contracting Parties and in
particular, for investment by nationals and companies of one
Contracting Party in the territory of the other Contracting

Party;

Recognising that the promotion and reciprocal protection of
such investments will be conducive to stimulating individual
business initiative and increasing prosperity in the terri-

tories of the Contracting Parties;

]

HAVE AGEEED AS FOLLOWS:-

ARTICLE 1

Definitions

For the purposes of this Agreement:-

(1) The term 'national' means:-

(a) in respect of Malaysia, any person who is a citizen
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(2)

{3}

(b)

The

{a)

(b}

The

of Malaysia according to its constitution;

in respect of the Republic of Austria, any natural
person who, according to the laws of the Republic
of Austria, is a citizen of the Republic of

Austria.

term 'company' means:-

any Jjuridical person, partnership or other asso-
ciation with or without legal personality, consti-
tuted in accordance with the legislation of the
respective Contracting Party and having its seat in

the territory of the Contracting Party;

any Jjuridical person, partnership or association
with or without legal perscnality in which a
national or a company as described above have a

predominant interest.

term 'investment' shall comprise every kind of
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assets and more particularly, though not exclusively:-

(a)

(b)

(c)

movable and immovable property as well as any
other rights in rem such as mortgages, liens,

pledges, usufructs and similar rights;
shares and other types of holdings;
claims to money that has been given in order to

create an economic value: or claims to any perfor-

mance having an economic wvaluesy




{d) copyrights, industrial property rights such as
patents for inventions, trademarks, industrial
designs and utility models, know-how, trade—names

and goodwill; and

(e) concessions under public law, including concessions

to search for, extract or exploit natural resour-

ces;

provided that such assets when invested:-

(i) 1in Malaysia, are invested in a project
classified as an 'approved project' by the
appropriate Ministry in Malaysia, in accor-
dance with the legislation and the admi-

nistrative practice based thereon;

(ii) in the Republic of BRustria, are invested

under the relevant laws and regulations.

Any alteration of the form in which assets are invested
shall not affect their classification as investment, pro-
vided that such alteration is not contrary to the approval,
if any, granted in respect of the assets originally

invested.

{4) The term 'return' shall mean the amounts yielded by an
investment, and in particular, though not exclusively,
shall include profits, interests, capital gains, divi-

dends, royalties or fees.

(5) The term 'freely usable currency' shall mean according

to IMF definition, any currency that is widely used to
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(1)

(2)

(1)

(2)
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make payments for international transactions and is

widely traded in the principal exchange markets.

ARTICLE 2

Promotion of Investments

Each Contracting Party shall in its territory promote
the investment by nationals and companies of the other
Contracting Party and admit such investments in accor-
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dance with its legislation.-

In particular, each Contracting Party shall facilitate
the granting of the necessary permits in connection
with such investments and with the carrying out of
contraets of licence and technical assistance, both
commercial and administrative, as well as with the

activities of consultants and other qualified persons.

ARTICLE 3

Protection of Investment

Bach Contracting Party shall, within its territory,
dnsure full protection of the investments by nationals
or companies of the other Contracting Party and shall
not impair unjustified or discriminatory measures con-
cerning the management, maintenance, use, enjoyment,
extention, selling or liquidation of such investment.

Al1l investments, made by nationals or companies of one
of the Contracting Parties shall enjoy fair and
equitable treatment in the territory of the other

Contracting Party. This treatment shall be no less
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(3)

(1)

favourable to that granted to naticnals or companies of

the most favoured nation and may in no case be less

favourable than that recognised by international law.

The provision of this Agreement relative to the grant of

treatment no less favourable than that accorded to

investments of natiocnals and companies of any third State

shall not be construed as to oblige one Contracting Party

to extend to the nationals and companies of the other

Contracting Party the benefit of any treatment,

or privilege resulting from:

(a)

(b)

(c)

(d)

Investments of nationals or companies of either Contracting

Party shall not be nationalised,

any existing or future customs union, common market,

free trade area, or regional economic organization of

which either Contracting Party is or may become a

member;

any intermational agreement or arrangement or any
domestic legislation relating wholly or mainly to

taxation:

membership in the Association of Southeast Asian

Nations (ASEAN), with respect to Malaysia;

arrangements concerning “"traffic in frontier areas™

qr "Kleiner Grenzverkehr".

ARTICLE 4

Compensation

to measures having effect equivalent toc nationalisation

of expropriation in the territory of the other Contracting

Party except for a public purpose and against prompt,

o Bif=

preference

expropriated or subjected




(2)

(3)

(4)
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adequate and effective compensation. Such compensation
shall amount to the actual value of the investment
expropriated either on the day immediately preceding
the day on which the measure was taken or on the day
immediately preceding the day on which the impending
measure became public knowledge. The measures of
expropriation shall be determined by due process of law
in the territory of the Contracting Party in which the

investment has been expropriated.

If any national -or any company of one of the Contracting
Parties has a predominant interest in a juridical person,
organization or association with or without legal
personality in a third country, paragraph (1) of this
Article will also apply to this investor of the one
Contracting Party, if the other Contracting Party
expropriates investments of the juridical person, organi-
sation or association of the third country. The provisions
referring to the compensation will apply, however, only

if the juridical person, organization or association of
the third country or the third country itself has no right
to claim such compensation or if the third country has

renounced such a right.

Where a Contracting Party expropriates the assets of a
company whigh is considered as its own company pursuant

to paragraph (2) Article 1 of this Agreement, and in which
nationals or companies of the other Contracting Party

own shares, it shall apply the provisions of paragraph (1)
of this Article so as to ensure due compensation to these

nationals or companies.

Naticnals or companies of one Contracting Party whose

investments in the territory of the other Contracting
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(5)
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Party suffer losses owing to war or other armed

conflict, revolution, a state of national emergency,

revclt,; insurrection or rioct in the territocry of the

latter Contracting Party shall be accorded by the

latter Contracting Party treatment, as regards

restitution, indemnification, compensation or other

settlement, no less favourable than that which the

latter Contracting Party accords to nationals or

companies of any third State.

(a)

(b)

The measures of nationalisation, expropriatian
or other measures having effect equivalent to
nationalisation or expropriation shall not be

discriminatory.

The treatment referred to in paragraph (1), (2)
and (3) of this Article shall not be less
favourable than that accorded to nationals or

companies of the most favoured nation.

ARTICLE 5

Transfers

Subiject to its laws and regulations, each Contracting

Party in,whose territory investments have been made by

nationals or companies of the other Contracting Party,

shall without undue delay allow the free transfer

in freely usable currency of :

(a)

(b)

{c)

interests and other loan-related charges, dividends,

benefits and other current returns,

amortisation and contractual repayment of foreign
loans for which Exchange Control approval has

been obtained;

amounts assigned to cover expenses relating to




{2)

(3]
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the management of the investment;

(d) additional contribution of capital necessary
for the maintenance or development of the

investment;

(e) royalties and other payments deriving from
right of licence and commercial, administrative

or technical assistance;

(f) proceeds of total or partial liguidation of any
investment made by nationals or companies of the

other Contracting Party;

(g) compensation as in article 4.

The treatment referred to in paragraph (1) of this
Article may not be less favourable than that accorded

to the nationals or comapanies of a third state.

The transfer referred to in this Article shall be
effected at the exchange rates prevailing on the day

the transfer is made.

The rates of exchange and bank charges shall be
determined by the respective banking system in the
territory of each of the Contracting Parties and such

rates and bank charges shall be fair and eguitable.

ARTICLE 6

Bl L b o & L Subrogation

(1)

Where one Contracting ‘party, or any public institution
of the said Contracting Party, has granted a financial
security against non-commercial risks in respect of

an investment by nationals or companies in the territory
of the other Contracting Party and payment has been

made by the first Contracting Party or any public
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institution of this Party to its nationals or
companies, the other Contracting Party shall recognise
the rights of the first Contracting Party or any
institution of such Contracting Party by virtue of

the principle of subrogation to the rights of the

investor.

Any such payment made by one Contracting Party, or
any public institution of the said Contracting Party,
to its nationals or companies in pursuance of this
Agreement shall not affect the right of the nationals
or companies to take proceedings to the International
Centre for Settlement of Investment Dispute in
accordance with Article 9 of this Agreement, nor
shall it affect the right of the said nationals or
companies to carry on the proceedings until the

disputes are settled.

ARTICLE 7
Other Obligations

In the event of any matter being provided in this
Agreement being provided as well in the naticnal
legislation of either of the Contracting Parties,

no provision of this Agreement shall prevent nationals
or companies of either of the Contracting Party who
possesd investments in the Territory of the other
Contracting Party from availing themselves of the

more favourable provisions.

ARTICLE 8

Special Agreement

Investment effected as a result of a special agreement
between either Contracting Party and the investors of
the other Contracting Party shall be governed by the
provisions of this Agreement as well as by the
provisions of the said special agreement, whichever

are more favourable fnr ++-




(1)

(2)

(3)

(4)
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Article 8

Settlement Of Investment Disputes

Any dispute arising directly out of an investment,
between either Contracting Party and a national or
a company of the other Contracting Party shall, as
far as possible, be settled amicably between the

parties to the dispute.

If any such dispute cannot be so settled within three
months of a written notifiction of sufficiently
detailed claim,the dispute shall upon the request

of either Contracting Party or of the nationals

or companies of either of the Contracting Parties

be suhmitted_for conciliation or arbitration to

the International Centre for Settlement of Investment
Disputes, established by the Convention on the
Settlement of Investment Disputes between States

and Nationals of other States, opened for signature
at Washington on 18th March, 1%65. For this purpose,
each Contracting Party, by this Agreement irrevocably
consents in advance to submit any such disputes to
this Centre. This consent implies renunciation of
the %equirement that the internal administrative or

juridical resorts should be exhausted.

A Contracting Party which 1s a party to a dispute
shall not, at any stage of conciliation or arbitration
proceedings or enforcement of an award, raise as

an aobjection the fact that the national or companies
which are the other party to the dispute have received
in pursuance of an insurance policy an indemnity in

respect of some or all of its losses,

Bach Contracting Party shall ensure the recognition

and enforcement of arbitral awards in accordance
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ARTICLE 10

lisputes as to Interpretation Between The Contracting Parties

Any dispute between the Contracting Parties concerning
the interpretation or application of this Agreement
shall, as far as possible, be settled through diplomatic

channels.

If any such dispute cannot be so settled, it shall upon
the request of either Contracting Party be submitted

to arbitration. The arbitral tribunal (hereinafter

galled "the tribunal") shall consist of three arbitrators,
one appointed by each Contracting Party and the third,

who shall be the Chairman of the tribunal, appointed by

agreement of the Contracting Parties,

Within two months of receipt of the request for arbitration,
each Contracting Party shall appoint one arbitrator, and
within two months of such appointment of the two arbit-
rators, the Contracting Parties shall appoint the third

arbitrator.

if the tribunal shall not have been constituted within
fur months of receipt of the reguest for arbitration,
either Contracting Party may.in the absence of any other
égreement, invite the President of the International
Court of Justice to appoint the arbitrator or arbitrators
not yet appointed. If the President is a national of
elther Contracting Party or if he is unable to do so,
the Vice President may be invited to do so. If the

Vice President is a national of either Contracting Party
or if he is unable to do so, the Member of the Inter-
pational Court of Justice next in seniority who is not a
national of either Contracting Party may be invited to

pake the necessary appointments.
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(5)

(6)
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The tribunal shall establish its own rules of

procedure.

The tribunal's decision shall be final and the
Contracting Parties shall abide by and comply with the
terms of its award. Each Contracting Party shall

bear the costs resulting from the appointment of its
own member of the tribunal and of its representation
in the arbitration proceedings; the costs resulting
from the -appointment of the office of the Chairman

and the remaining costs shall be borne in equal parts
by the Contracting Parties. The tribunal may,
however, in its decision direct that a higher proportion
of costs shall be borne by one of the two parties,

and this award shall be binding on both Parties,

ARTICLE 11

hpplication of the Agreement

This Agreement shall apply to investments made 1in the

territory of either Contracting Party in accordance with

its legislation or rules or regulations by nationals or

companies of the other Contacting Party prior to as well

as after the entry into force of this Agreement.
¥

(1)

(2)

ARTICLE 12

Entry into force and duration

This Agreement is subject to ratification.

The Agreement shall enter into force on the first
day of the third month that follows the month during
which the instruments of ratification have been
exchanged. It shall remain in force for an initial

period of ten years.
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(3)

other Contracting Party through diplematic channels
the former's confirmation of the expiry of this ]
Agreement at least six months before the end of the

said ten years, this Agreement shall be automatically

renewed for further periods of ten years.
Contracting Party may, by giving at least six
month's notice,
of any ten year period subsequent to the
years mentioned in paragraph (2) of this

(4)

made while the Agreement was in force shall continue

to enjoy protection for a further period of ten years.

IN WITNESS WHEREOF,: the undersigned representatives, duly

authorised thereto by their respective Governments, have

signed the present Agreement.

Done in V"“"""‘"“"
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in Bahasa Malaysia,

Unless either of the Contracting Parties notifies the

terminate this Agreement

On expiry or termination of this Agreement investments

this

#mbL&ﬂu
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Either

in respect
first ten

Article.

day

in six original copies,

in the German and the English language, :

all three texts being egually authentic.

divergence, ‘the English text shall prevail.
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